
STATE 0F NEI{I Y0RK

STATE TAX COMI{ISSION

In the Matter the Petit ion

. BergMelvin
AFFIDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Gift Tax under
Article 26A at the Tax Law for the Period Ending
March,  1973.

State of New York
County of Albany

Connie llagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st day of 0ctober, 1983, she served the within notice of Decision by
cert i f ied mail upon Melvin J. Berg, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Melvin J. Berg
15 Roosevelt St.
Tappan, NY 10983

and by deposit. ing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exilusive care and cuitody of
the United States Postal Service within the State of New York.
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That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
21s t  day  o f  0c tober ,  1983.
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0riiHS PUnSUAlll T0 TAX lrAtjll
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that the said addressee is the petit ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  21,  1983

Melvin J. Berg
15 Roosevelt St.
Tappan, NY 10983

Dear  Mr .  Berg :

Please take not ice of the Decision of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1007 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and nust be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /f9 State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Pet i t ion
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MELVIN J. BERG DECISION
:

for Redetermlnation of a Deficiency or for
Refund of Gift Tax under Artlcle 26-A of the :
Tax Law for the Period Endlng March, 1973.

:

Pet i t loner,  Melvin J.  Berg, 15 RooseveLt Street,  Tappan, New York 10983,

fl1ed a petitLon for redetermination of a deflclency or for refund of glft tax

under Article 26-A, of the Tax Law for the period ending March, 1973 (fi1e No.

2 8 0 7 0 ) .

A formal hearing was held before Frank W. Barrl-e, Hearing Offtcer' at the

offLces of the State Tax ConnLssl-on, Two l{orld Trade Center, New York' New

York ,  on  Apr i l  20 ,  1983 a t  1 :15  P.M.  Pet i t loner ,  Me lv in  J .  Berg ,  appearedSg

se. The AudLt Dlvlsion appeared by John P. Dugan, Esq. (Lawrence A. Newman,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether petitionerts transfer of real property to his wlfe'' ltas a gtft for

New York gi f t  tax purposes.

FINDINGS OF FACT

1. On Septenber 20, 1978, the Audit  Divls ion issued a Not ice of Def ic lency

agalnst petitioner alleging a glft tax deflclency for the taxable quarter

endLng March, L973 of.  $1,000.00 plus penalty and Lnterest.

2. On October 24, L979, the Audlt Divislon issued a Statenent of Audit

Changes against petitioner alLeglng a glft tax deficlency for the taxable
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quarter ending March, 1973 of $1r337.25 plus penalty and interest.  The fol- lowing

explanat ion was provided:

"Our f i les indicate you made a gi f t  to Cei l  Glor ia Berg on January 5,
L 9 7 3 .

We have computed the tax liability on the basis of the assessed value
and the New York State equalizati-on rate. Unless you submit proof
which would al low us to adjust the taxabfe gi f t ,  this assessment is
due. Penalty and interest have been added due to late f i l ing."

3. In i ts answer to the pet i t ion herein, the Audit  Divis ion reduced the

al leged gi f t  tax def ic iency to $279.86 based on the fol lowing recalculat ion:

Gross valuat ion
Less mortgage
Net Valuation

$76 ,  100 .00
32 .785  .00

$43 ,315 .  00

l ess :  mar i ta l  deduc t ion  $21,657.50
e x c l u s i o n  3 , 0 0 0 . 0 0  - 2 4 . 6 5 7 . 5 0

Taxab le  Ba lance 919,657.50
G i f t  T a x  ( . 0 1 5 )  $  Z t g . A 6
In teres t  to  Nov.  15 ,  1982 22L.26

i l  s01 .12

4. Pet i t ioner and his wife,  Cei l  Glor ia Berg, owned their  hone at 15

Roosevelt  Street as tenants by the ent irety pr ior to pet i t ionerts transfer of

his interest in the property on January 5, 1973 to his wife.  At the t ime of

the hearing, pet i t ioner 's wife was st i l l  the sole owner of record of the house.

5. Pet i t ioner entered into a business deal in which he incurred personal

l iabi l i ty on bonds and notes. Pet i t ioner test i f ied, rr l  conveyed my share of

the property ax Roosevelt Street to ny wife for the sole purpose of protecting

i t  against what night happen in this business transact ion." Pet i t ioner argued

that since the reason for the transfer was to protect his property from creditors,

i t  was  no t  a  g i f t .
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CONCLUSIONS OF LAW

A. That Tax Law $1009 conforms New York State gift tax provisions to the

gif t  tax provisions of the United States Internal Revenue Code of 1954, as

amended.

B .  T h a t  T r e a s .  R e g .  S 2 5 . 2 5 1 1 - 1 ( g ) ( 1 )  p r o v i d e s  a s  f o l l o l l s :

I'Donative intent on the part of the transferor is not an essential
element in the application of the gift tax to the transfer. The
application of the tax is based on the objective facts of the transfer
and the circumstances under which it is made, rather than on the
sub jec t ive  mot ives  o f  the  donor . . . ' r ,

C. That donative intent is not required to make a transfer taxable under

the federal  gi f t  tax laws.

"Congress chose not to require an ascertainment of what too
often is an erusive state of mind. For purposes of the gi f t  tax i t
not only dispensed with the test of  rdonat ive intentr.  I t  formulated
a much more workable external test, that where 'property is trans-
ferred for less than an adequate and full consideration in money or
money's worthrt  the excess in such money value tshal l ,  for the
purpose o f  the  tax  imposed by  th is  t i t le ,  be  deemed a  g i f t . . . ' . ' t
Commissioner v.  f lemyss, 324 U.S. 3A3, 3A6 Q945).

Therefore, i t  is of  no matter that pet i t ioner 's purpose for t ransferr ing his

interest in the real property was to protect the house from claims of creditors.

Mattgr.of  Joseph Curcio, State Tax Conrnission, March 26, 1982. Rather,  i t  is of

consequence that petitioner tfansferred his ownership interest in the house to

his wife for no considerat ion in money or moneyts worth.

D. That the transfer of pet i t ionerrs interest in the real property was

subject to gi f t  tax within the meaning and intent of  Tax Law 91001.

E. That the Audit  Divis ion is directed to amend the Not ice of Def ic iency

to conform to tr ' inding of Fact t t3t t ,  supra, and the penalty, for late f i l ing is

cance l led .



-4-

F. That the pet i t ion of Melvin J.

Conclusion of Law t 'Et ' ,  supral  and that,

in in al l  other respects denied.

DATED: Albany, New York

00T 21 1983

Berg is granted to the

except as so granted,

extent noted in

the petition is

STATE TN( COMIfISSION

G*d,u|C?,*A-re/a*
PRESIDENT


