
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the petition

o f

Malcom P. & Margaret Mclean

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Gift Tax

under Article 26A of the Tax Law

for  the  Per iods  5 /30 /72  & 9 /30 /72 .

AFTIDAVIT OF UAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Malcom P. & Margaret Mclean, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

MaLcom P. & Margaret Mclean
Suite 501, 660 Madison Ave.
New York, Ny 10021

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet.ition

o f

Malcom P. & Margaret Mclean

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Gift Tax

under Article 26A of the Tax Law

for  the  Per iods  6 /30172 & 9 /30 /72 .

AFFIDAVIT OF I"IAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over L8 years of age, and that on the

16th day of May, 1980, he served the within not ice of Decision by cert i f ied nai l

upon Henry T. Benedetto the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

errapper addressed as fol lows:

Mr. Henry T. Benedetto
660 Madison Ave.
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Posta1 Service within the State of New york.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representative of the petit ioner.

Sworn to before rne this

16 th  day  o f  May,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 16,  1980

Malcom P. & Margaret Mclean
Sui te  501,  660 Mad ison Ave.
New York, NY 10021

Dear Mr. & Mrs. Mctrean:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausLed your right of review at the administrative level.
Pursuant to sect ion(s) 1007(b) of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice laws and Rules, and *,r"t b. commenced
in the Supreme Court of the State of New York, Albany-County, within 4 nonths
from the date of this not ice.

fnquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (s18) 457-6240

Very truly yours,

STATE TAX COI'I}IISSION

Peti t ioner I  s Representat ive
Henry T. Benedetto
660 Madison Ave.
New York, NY 10021
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Pet.itions

o f

MALCOLII P. McLEAN and IIARGARET S. IIcLEAN

for Redetermination of a Deficiency or
for Refund of Gift Tax under Article 26A
of the Tax Law for the Quarters Ended
June 30, L972 and September 30, Lg7Z.

DECISION

Peti t ioners, Malcolm P. Mclean and Margaret S. Mclean, Suite 501, 66A

Madison Avenue, New York, New York f0021, f i led pet i t ions for a redeterminat ion

of a deficiency or for refund of Gift Tax under Article 26A of the Tax f,aw for

the quarters ended June 30, 1972 and Septenber 30, 1972 (File Nos. 14254 arid

142ss) .

A formal hearing was held before Michael Alexander,  Hearing Off icer,  at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on February 16, 1978 at 11:00 A. l{ .  pet i t ioners appeared by Henry T.

Benedetto, Esq. The Miscel laneous Tax Bureau appeared by Peter Crotty,  Esq.

(James Mor r is ,  Esq. ,  o f  counse l ) .

rssuE

t {hat is the value, for gi f t  tax purposes, of certain stock given in trust

by pet i t ioners.

FINDINGS OF FACT

1. Pet i t ioners, Ma1colm P. Mclean and Margaret S. Mclean, f i led separate

New York State Resident Quarterly Gift Tax Returns for the taxable quarters

ended June 30, 1972 and September 30, 1972.

2. On March 30, 1973 the Miscel laneous Tax Bureau issued two statements

of audit changes to Malcolm P. Mclean and two statements of audit changes to

Margaret S. Mclean. The statements detailed and explain the underpayment of
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gift taxes on gifts made by petitioners for the quarters ended June 30, lg72

and September  30 ,  L972.

,  3.  Based on the statements of audit  changes, on July 19, 1975 the Miscel-

laneous Tax Bureau issued a Not ice of Def ic iency to Malcoln P. l lc lean for gi f t

taxes due for taxable gifts made in the quarters ended June 30, 1972 and

september  30 ,  7972 o f  $11,677.87  p lus  in te res t  o f  g1 ,936.00  fo r  a  to ta l  o f

$13 '613.87 .  An ident ica l  Not ice  o f  Def ic iency  was issued to  Margare t  S .

Mclean on the same day.

4. Pet i t ioner Ma1colm P. Mclean owned in excess of 315001000 shares of

R. J.  Reynolds Industr ies, Inc.,  $2.25 convert ible preferred stock ("Reynolds

stock"),  which he had acquired in a transact ion governed by and subject to the

restrictions of Rule 133 of the General Rules and Regulations of the Securities

and Exchange Conunission under the Securi t ies Act of  1933 (17 CFR 230.133).

5. The restr ict ions of Rule 133 t ini t  the publ ic sale of pet i t ioners'

Reynolds stock to transact ions with brokers where no direct or indirect sol i -

citation is made for orders to buy and where the total number of shares of

Reynolds stock subject to the same restr ict ions and publ ic ly sold in the six

month period pr ior to such sale does not exceed the lesser of (a) one percent

of the Reynolds stock outstanding at the tine of receipt by the broker of the

sale order or (b) the largest aggregate reported volume of trading on security

exchanges of the Reynolds stock during any one week within the four calendar

weeks preceeding the receipt by the broker of the sale order.  These restr ict ions

also apply to Reynolds stock received by others from Malcoln P. Mclean and to

any cotnmon stock received frorn the conversion of the stock at issue.

6- On Apri l  7,  L972, pet i t ioner Malcolm P. Mclean nade a gi f t  of  201000

shares of Reynolds stock to a trust that he had establ ished. 0n July 26, 1972,

pet i t ioner Malcolm P. Mclean made a further gi f t  of  201000 shares of Reynolds
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Stock to another trust that he had establ ished.

7. Pet i t ioner Margaret S. Mclean, Malcolm P. Mclean's wife,  consented to

having both gifts considered as made one-half by her.

8- Reynolds stock is regularly traded on the New York Stock Exchange.

0n Apri l  7,  1972 the closing pr ice was $89.25 and on July 26, 1972 the closing

price was $77.25. The range of prices on the New York Stock Exchange by year

was as  fo l lows:

Year Low High

1969 36 7/4 s6 1/2
1970 34 60 3/4
L97 t  s3  8L  314
1972 50 94

9. The trading volumes of Reynolds stock during the two month periods

spanning the gifts was as follows:

Apri l  7 Gif t July 26 Gift
Week Ended [{eek Ended Shares Traded

3 l r t / 72
3 /18 / t z
3/25/12
4/  1 /72
4/8/72
4 / \ s /72
4/22/72
4129 /72

Shares Traded

23 ,3oo
66,9A0
19 ,800
10 ,  100
g ,600

L6 ,800
13 ,000
12 ,000

7  /  L /72
7 /8 /72
7175172
7 /22/72
7 129 /72
815 /72
8 / t2 /72
8/  79 /72

21200
1  ,800
5  ,000
4 ,300
2r2AO
7 ,100
2 ,800
5  ,700

10. Petitioners discounted the New York Stock Exchange closing prices oa

the taxes of the gi f ts by 10 percent.

11. The Reynolds stock could have and can be registered under the Securities

Act of 1933. I f  this had been done or is done, the restr ict ions of Rule 133

would not be appl icable.

CONCTUSIONS OF TAIC

A.

b lock  o f

ex is t ing

That petitioners have failed to show by persuasive evidence that the

stock to be valued is so large in relat ion to the actual sales on the

market that the block could not be liquidated in a reasonable tirne
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without depressing the market or result ing in a substant ial  loss.

B. That pet i t ioners are ent i t led'  to a discount ref lect ing the Iegal,

accounting and Securities and Exchange Commission registration costs reasonably

necessary to remove Rule 133 restrictions on the herein involved stock. This

is not a discount for selling expenses (for example brokerage comnissions or

underwriter fees) but is a discount reflecting the cost of removing the Rule

133 restr ict ions providing the subject stock with unl ini ted transferabi l i ty.

(see: l t r .  RuI.  7924010, prent ice Hal l  Federar raxes l t  t42,320.)

C. That the Audit Division is directed to deternine the reasonable cost

necessary to remove the Rule 133 restrictions fron the gifted stock. This

amountr not to exceed 10 percent of the closing price of Reynolds stock, is to

be deducted from the closing price to determine the value of the taxable gifts

a t  i ssue.

D. That except as provided in Conclusion of Law "8" and "C" the petitions

of Malcolm P. Mclean and Margaret S. Mclean are denied and the notices of

def ic iency are sustained.

DATED: Albany, New York STATE TAX COMMISSION

i lAY 16ls


