
STATE OF NEW YORK
STATE TAX COMI{ISSION

In the Matter of the Petition

of

Clifford J. Lanb

AITIDAVIT OT UAITING

f,or Redetermination of a Deficiency or a Revision

of a Determination or a Refund of

Gift Tax

under Article 26-A of the Tax Law

for the Period 12131172.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Departmeot of Taxation and Finance, over L8 years of age, and tbat on the

3rd day of October, 1980, he served the within notice of Decision by certified

nail upon Clifford J, Lamb, the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid ldrapper addressed as

fol lows:

Cl i f ford J.  Lamb
23 Sunset Terrace
Baldwinsville, NY L3O27

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

known address of theand that the address set forth on said lrrapper is the -!ast
pet i t ioner.

Sworn to before rne this

3rd day of October,  1980.



STATE Otr'NEW YORK
STATE TAX COU}fiSSION

In the llatter of the Petition

o f

Cl i f ford J.  Lamb

for Redeterminati-on of a Deficiency or a Revision

of a Determination or a Refund of

Gift Tax

under Article 26*A of the Tax Law

for the Period 12131/72.

AIT'IDAVIT OF UAIf,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October, 1980, he served the within notice of Decision by certified

nail upon Merle D. Melvin the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Ir{lr. Merle D. Melvin
700 Merchants Bank Bldg.
Syracuse, IIY

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

forth on said ldrapper is the lastthe petitioner herein and that the address set

known address of the representative of the i t ioner.

Sworn to before me this

3rd  day  o f  October ,  1980.



STATE OF NEW YORK
STATE TAX COMMIS5ION

ALBANY, NEW YORK 12227

October 3, 1980

Cliff,ord J. Lamb
23 Sunset Terrace
Baldwinsville, NY L3O27

Dear Mr. Lanb:

Please take notice of the Decision of the State tax Connission enclosed
herewiLh.

You have nold exhausted your right of review at tbe adrninistrative level.
Pursuant to section(s) 1007(b) of the Tax law, any proceeding in court to
review an adverse decision by the State Tax Connission can only be instituted
under Article 78 of the Civil Pract,ice traws and Rules, and must be comnenced
in the Supreme Court of the State of New York, A1bany County, within 4 nonths
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSIOI{

Petitioner' s Representative
Merle D. Melvin
700 Merchants Bank Bldg.
Syracuse, NY
Taxing Bureau' s Represeotative



Peti t ioner,  Cl i f ford J.  Lamb, 23 Sunset Terrace, Baldwinsvi l le,  New York

13027, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

gi f t  taxes under Art ic le 26'A of the Tax law for the quarter ended December 31,

L972 (F I Ie  No.  11714) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Comurission, State 0ff ice Bui lding, Syracuse, New

York, on July 20, 7977 at 10:45 A.M. Pet i t ioner appeared by Merle D. Melvin,

Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Alexander Weiss,

Esq.  ,  o f  counse l ) .

ISSUE

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

CIIFFORD J. IAMB

for Redeterminat ion of a Def ic iency or
for Refund of Gif t  Taxes under Art ic le
26'A of the Tax Law for the Quarter Ended
December  31 ,  7972.

Whether the value of stock

upon the gift tax return filed

(a) to Curt is Lanb

(b) to Fred Jr.  Fauler and
Norma Fauler

Pet i t ioner valued the stock

DECISION

given to family members hras properly evaluated

by pet i t ioner.

FINDINGS OF FACT

161 shares New York Starcraf t ,  Inc.
100 shares A.  C.  lamb & Sons,  Inc.

300 shares of  A.  C.  Lamb & Sons,  Inc.

a t  $100 .00  pe r  sha re .

1. Pet i t ioner,  Cl i f ford J.  lamb, made the fol lowing gi f ts dur ing the

per iod  a t  i ssue:
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2. Pet i t ioner f i led a Federal  Quarter ly Gif t  Tax Return on which he

c la imed to ta l  g i f t s  o f  $60,000.00 .  From th is  pe t i t ioner  subt rac ted  a  to ta l  o f

$18 '000.00  in  exc lus ions ,  based on  s ix  $3r000.00  annua l  exc lus ions .  (Pet i t ioner 's

wife had executed a consent to have the gifts consi.dered as having been made

one-half by each spouse. Thus, petitioner calculated three donee exemptions

for himself  and three for his wife.  The three donees were Curt is Lamb, Fred

Fauler and Norma Fauler.)  Final ly,  f rom the remaining $42,000.00 
t 'Total

included amount of gi f ts" pet i t ioner subtracted a specif ic exenpt ion of

$421000.00, result ing in the amount of taxabre gi f ts equal to zero.

3. Petitioner timely fited a New York State Resident Quarterly Gift Tax

Return for the quarter ended December 31, 1972, report ing $630.00 as tax due.

A refund of $630.00 was sought in his pet i t ion.

4. The tax was recomputed by an associate tax examiner who recommended

that audit changes reflect the following computation:

197L
7970
1968

Earnings 

l"r 
n"r.lership return

Average for three years
Less  o f f i cers '  sa la r ies

Est imated Federal  and State Taxes (St"/ ;
Net income after taxes
Capital ized at 10% $244,750.60

810 shares  A.C.  lamb & Sons,  Inc .
340 shares New York Starcraft ,  Inc.

TJSG[ares

$30 ,087  .  oo
85  ,019  .28
45 ,307 .01
53 ,471 .10
18 ,000 .  00

$35 ,471 .10
70,996.04

$24 ' t+75 .06

price per share $212 .83

In his computation, the auditor eliminated the extraordinary years

1969 and 1972,  a l lowed $18,000.00  fo r  sa la r ies  o f  two o f f i cers  and a l lowed 31

percent for State and Federal  taxes. Pet i t ioner contended that valuat ion of

the corporations at 10 times earnings vras unrealistic in view of the high risk

nature of the business and that 5 t imes earnings would be more real ist ic.
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5. 0n JanuarY 22, L975, the Miscel laneous Tax Bureau issued a Statenent

of Audit  Changes against pet i t ioner imposing addit ional gi f t  tax for the

quarter ended December 31, L972 in the amount of $21196.70r less payment of

$ 6 3 0 . 0 0 '  p l u s  i n t e r e s t  o f  $ 2 2 7 . 2 7 ,  f o r  a  t o t a l  o f  $ 1 1 7 9 3 . 9 7 .  0 n  F e b r u a r y  2 5 ,

7975,  a  Not ice  o f  Def ic iency  was issued in  the  amount  o f  $1rs66.7a ,  p lus

in te res t .

6.  Pet i t ioner and his father incorporated A. C. Lamb & Sons, Inc. in

January 7972. The business was started f i f ty years earl ier as a partnership

with other family members. The business involved the selling and servicing of

generators, pumps, outboard motors, boats and chainsalys. The wholesale part

of the business was handled by New York Starcraft ,  Inc. Pet i t ioner owned 80

percent of the stock in A. C. lamb & Sons, Inc. In 1972 A. C. Lamb & Sons,

Inc. maintained a half  mi l l ion dol lar l ine of credit  with l {erchants Nat ional

Bank in Syracuse, New York with personal guarantees from the officers and a

securi ty agreement on col lateral  in the form of contract r ights,  equipnent and

a mortgage on property owned by the off icers. The corporat ionts f inancial

statement dated September 30, 1972 l isted current assets of $890 1927.00 and

l i a b i l i t i e s  o f  $ 8 3 9 , 0 8 7 . 0 0 .

7. The accountant who prepared the pet i t ioner 's Federal  and State gi f t

tax returns based the value of the stock on the book value at the tine of the

formation of A. C. Lamb & Sons, Inc. as a corporate ent i ty in January, 1,972.

CONCTUSIONS OF I.AW

A. That sect ion 1009 of the Tax Law provides that gi f t .  tax provisions

the United States fnternal Revenue Code of 1954 as amended through December

7977, shall apply to the determination of New York gift tax to the extent

specif ied in Art ic le 26'A of the Tax Law. Sect ion 2512(a) of the Internal

o f

31 '
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Revenue Code provides: " f f  the gi f t  is urade in property,  the value thereof at

the date of the gi f t  shalr  be considered the amount of the gi f t . ' r

B. That the type of business in which A. C. Larnb & Sons, Inc. and New

York Starcraft ,  Inc. were engaged is ordinari ly valued in the area of 6.5

times earnings. Accordingly, the Audit Division is directed to reconrpute the

tax  us ing  a  va lue  per  share  o f  $138.34 .

C. That pet i t ioner and his wife are both ent i t led to the $3,000.00

annual exclusion per donee, for pet i t ioner 's wife has consented to the gi f ts

in this case. The fact that a gi f t  was made to Fred Jr.  and Norma Fauler

constitutes a gift in joint ownership which represents multiple gifts to the

individual co-tenants. Consequent ly an exclusion is al lowed for each gi f t .

B u d e r  v .  C o m m i s s i o n e r , 2 5  T . C .  1 0 1 2  ( 1 9 5 6 ) .  A  t o r a l  o f  $ 1 8 1 0 0 0 . 0 0  i n  e x e r y t i o n s

is hereby al lowed.

D. That except as provided

of Cl i f ford J.  Lamb is denied and

1975 is  sus ta ined.

DATED: Albany, New York

ocT 0 3 p8Q

in  Conclus ions of  Law t tBt t  and r tC",  the pet i t ion

the Not ice of  Def ic iency issued February 28,

COMMISSION


