
STATE

STATE

OF NE!il YORK

TAX COMMISSION

In the Matter of the Pet i t lon
o f

Woolby Associates

for Revision of a Determlnation or for Refund
of Tax on Gains Derlved fron Certaln ReaI
Property Transfers under Art lcLe 31-B of the
Tax Law.

AFFIDAVIT OF }fAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet 1.1. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlssion, that he/she 1s over 18 years

of ager and that on the 9th day of June, 1987, he/she served the withln not ice

of declsion by certified nall upon Woolby Associates the petitloner ln the

within proceedlng, bY enclosing a true copy thereof in a securel-y sealed
postpaid wrapper addressed as follows:

Woolby Associates
c/o GoldschmLdt,  Oshatz & Saft
825 3rd Avenue' 34th Floor
New York, NY L0022

and by deposlting same enclosed
post offlce under the exclusive
Service wlthln the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

in a postpald properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee is the petltloner
forth on said wrapper is the last known address

Sworn to before me thl-s
9 th  day  o f  June,  L987.

ter oat
pursuant to Tax Law section 174



STATE OF NET,I YORK

STATE TAx COMMISSION

In the Matter of the Pet l t lon
o f

Woolby Assoclates

for Revislon of a Determlnation or for Refund
of Tax on Galns Derlved fron Certain Real
Property Transfers under Art lc le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Commission, that he/she ls over 18 years

of age, and that on the 9th day of June, 1987, he served the wlthin notice of
declsion by certifled nail upon Edward I. Sussnan, the representatlve of the
petitloner in the wlthin proceeding, by enclosing a true coPy thereof in a
securely sealed postpaLd hrrapper addressed as follows:

Edward I. Sussman
Gol-dschnidt, Oshatz & Saf t
825 3rd Avenue, 34th Floor
New York, NY L0022

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representatlve
of the pet l t loner hereln and that the address set forth on sald wraPPer ls the
last known address of the representat ive of the pet i t loner.

Sworn to before ne thls
9 th  day  o f  June '  1987.

to administer oat
pursuant to Tax Law sectLon L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALB AN Y ,  NEW Y ORK L2227

June 9, L987

Woolby Assoclates
c/o Goldschnldt,  Oshatz & Saft
825 3td Avenue, 34th Floor
New York, NY LOO22

Gentlemen:

Please take notlce of the decislon of the State Tax Counlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sectlon(s) 1444 of the Tax Law, a proceedlng ln court to revl.ew an
adverse decislon by the State Tax Conmlsslon nay be instituted only under
Artlcle 78 of, the Clvll Practice Law and Rulesr ard nust be connenced ln the
Supreme Court of the State of New York, Albany County, Itlthln 4 months ftom the
date of thls not lce.

Inqulrles concernlng the computation of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assesgment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone lf (518) 4s7-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng BureauIs Representat,lve

Petltloner I s Representatlve :
Edward I. Sussman
Goldschnldt, Oshatz & Saft
825 3rd Avenue, 34th Floor
New York, NY 10022



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the t'latter of the Petltlon

o f

WOOLBY ASSOCIATES

for Revlslon of a Deterulnatton or for Refund
of Tax on Galns Derlved from Certaln Real
Property Transfers under Article 3l-B of the
Tax Law.

DECISION

Petl t loner,  Woolby Assoclates, c/o Goldschnldt,  Oshatz & Saft ,  825 3rd

Avenue, 34th Floor, New York, New York L0022, flled a petltlon for revlslon of

a deternlnation or for refund of tax on galns dertved from certaln real property

transfers under Art lc le 31-B of the Tax Law (Fl le No. 59904).

A hearlng was coruDenced before Dennis M. GalLlher, IlearLng Offlcer, at the

offlces of the State Tax Cornmlsslon, Two tr'Iorld Trade Center, New York, New

York, on August 19, 1986 at L2230 P.M. and was contlnued to concluslon before

the same l lear lng Off lcer at the same locat lon on October 24, 1986 at 9:30 A.M.,

lrlth all brlefs to be submltted by March 2, 1987. Petltloner appeared by

GoldschnLdt,  Oshatz & Saft ,  Esqs. (Edward I .  Sussnan, Esq.,  of  counsel) .  The

Audlt  Dlvls lon appeared by John P. Dugan, Esq. (Paul A. Lefebvre, Esq.,  of

counsel) .

ISSUE

Whether the penalty asserted agaLnst petltloner for falLure to tlnely flle

tax returns and pay tax due under Tax Law Article 31-B should be abated.

FINDINGS OF FACT

1.  On January  23 ,  1985,

Assoclates (c/o Goldschmldt,

the Audlt Dlvlslon

Frederlcks & Oshatz)

issued to petltloner, Woolby

, a Notlce of Deternlnatlon of
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Tax Due Under Tax Law Artlcle 3l-B ('fgalns tax"), tndlcatlng gains tax due in

the amount of $98,090.00, plus penalty and lnterest. This notlce arose as the

result of a fleld audlt of the records of lladley Arns Apartment ("the corporatlonrr)

a cooperatlve houslng corporatlon to which petltloner' as sPonsor under a

cooperatLve converslon plan, had transferred on January 5, 1984 certaln premlses

located at 6-8 I,IooLey Lane, Great Neck, New York.

2. Requlslte transferor and traneferee questlonnatree had been filed such

that the Audit DlvLslon lssued to petltLoner, at the request of lts represen-

tatlve, a Statenent of No Tax Due wlth respect to the above-descrlbed transfer

of the preulses fron petittoner, as sponsor, to the cooperatlve houslng corPora-

tlon. Thls statement was lssued to petltloner on January 3, f984.

3. On or about August 17, 1984, Autltt Dlvl.sion audltor I'{arcia Sorln

cornmenced an audtt of the books and records of the subJect cooperatlve conversion.

The audLt was conducted at the offlce premlses of petLtlonerrs representattve'

Gol-dschmldt, Oshatz, Powsner & Saft, Esqs. (the 'rGoldschuldt flro", then known

as Gol-dschntdt, Fredericks and Oshatz, Esqs.) where the relevant books and

records were avatlable. The audlt of thls petltloner ltas one of a number of

galns tax audlts of cooperatlve converslons conducted by Ms. Sorln at the

premlses of the Goldschuldt flrnr which flrn represented a relatlvely large

number of cooperatlve converslon cltents.

4. Ms. Sortn deternined upon audit that twenty-three lndlvtdual apartment

units were subJect to gains tax. Wtth respect to these tweuty-three unlts

transferred, galns tax returns had not been flled nor rtaa tax due pald at the

tlme of the closings on any of such lndlvldual apartmeot unlts.

5. Ms. Sorln calculated the amount of tax due on the tltenty-three unlt

transfers as $98,090.00 and, as not,ed, a notlce of deternlnatLon was lssued to
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petltloner reflectlng such amount pLus lnterest. Penalty was also calculated

and lmposed on thls notice based on petltlonerts fail-ure to tlnely flle returns

and pay tax due.

6. Petltloner has pald and does not contest the tax and tnterest as

determlned to be due on audlt. l lowever, petltloner has not patd and contests

the lnposltlon of the penalty. Accordingly, at lssue hereln ls the penalty and

any lnterest accrued thereon.

7. Each of the tnenty-three transfers at lssue hereln occurred prlor to

the cournencement of the audLt, and petltloner adnlts that the returns requlred

by Tax Law Artlcle 31-B were not flled in connectlon wlth sueh transfers and

that tax was not patd when due.

8. It ls petltlonerfs posttlon that the penalty should be abated. In

thls regard, petltloner points out that the galns tax was, at the tlne of the

transfers ln question, a relatlvely new tax and asserts there exlsted questlons

and uncertalntles concernlng the tax, partl.cul-arly wlth respect to cooperatlve

converslons. In partlcular, petltlonerts representatlve ln the'cooperattve

closlng expressed hls then-clalned uncertalotles as to the treatment of nortgage

tndebtedness accompanylng the property and as to whether lt was the sponsor-to-

cooperatlve transfer or rather the lndlvidual apartmetrt unlt transfers whlch

constltuted the taxable event.

9. Ms. Sorln flrst contacted the Goldschmldt flrn ln early JuLy 1984 to

schedute audlts for thls petltloner and other cooperatlve conversions betng

handled by the Goldschnldt flrn. The firn provlded all necesnary records for

the audlt. Also supplled, at the audltorts request, waa a llst of the converglong

handled by the Goldschnidt firm. The flrmfs personnel were cooperatlve wLth and
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hetpful to the audltor durlng the course of the audlt of thls petltloner and a

number of other cooperative converslons belng audlted.

10. Petltloner asserts that the audltor had secured frou her supervlsors

an agreeuent, based on her reco'nnendatlon, that penalty would not be lnposed

agalnst petltloner or any of the other petltloners belng audlted and represeated

by the Goldschnldt firm.

11. Notwithstanding the assertlon of havlng had questlons about the galns

tax and Lts calculatlon relatlve to cooperatlve conversion sltuatlons, there ls

no evldence of wrltten requests by petitloner to the Audtt Dlvlslon for guldance

or an explanatlon of Audltrs lnterpretatlon of the Tax Law, elther at the tl.De

of the subJect transfers or prevl.ouely at the tl.ne of the transfer of the

property to the corporation. Petltlonerts representatlve nalntalns telephone

calls were made to the Audlt Dlvlslon but that "lnconcluslve regulta" lrere

obtained.

L2. It was adoltted that each of petltlonerrs prl.nclpals had a long-tern

lnvolvement ln and was faulllar wlth the real estate lndustry, ln general, aud

cooperatlve converslons ln partlcular.

CONCLUSIONS OF LAW

A. That Tax Law $ 1446,2 provldes, ln partr  that:

"[a]ny transferor falllng to flle a return or to pay any tax wlthln
the tine requlred by thls artlcle shall be subJect to a penalty of
ten per centuu of the amount of tax due plus an lnterest penalty of
tno per centum of such amount for each month of deLay or fractlon
thereof after the explratlon of the first month afcer such return ltas
requlred to be ftled or such tax became due, such interest penalty
shall not exceed twenty-flve per centum ln the aggregate. If the tax
conrrnl-sslon deternlnes that such fallure or de].ay was due to reasonable
cause and not due to wlILful negLeet, lt sha1l renlt' abate or walve
all of such penalty and such lnterest penalty."

B. That lt ls not dlsputed that returns were not tloely ftled and tax was

not tineLy renltted ln connectlon wlth any of the tnenty-three transfers ln
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quest ion. In defense of 1ts tardlnessr pet l t loner asserts the exlstence of

uncertalntles wlth respect to the caLculatlon of the tax and as to lts fll lng

and payment requlrements. However, the evldence does not suPport such assertlous

as constltuting a reasonably held posltlon warrantlng abatement of the penalty

lnposed. It ls noted, contrary to the assertlon of uncertalnty as to whether

the sponsor-to-cooperatLve transfer or the lndlvldual unlt transfers ltere the

taxable event(s), petltloner rilas aware of and took the steps necessary to fIle

for, request and recelve a Statement of No Tax Due on lts transfer of the

property, as sponsor, to the cooperatlve corporation. Moreover, guldellnes as

to the taxablLlty of cooperative converslons had been lssued by the Audlt

Dlvislon and were avallabLe well before the subJect audlt oc"urred.l Given

the avalLablllty of such guldellnes, lt is a reasonable expectatLon that

petltloner shouLd have been or become aware of the requlreuent of and llablllty

for failure to tlmely flle and pay. PetitLonerts faLlure ln this regard raises

a questLon as to whether the tax would have ever been pal.d, absent an audlt.

C. That notwtthstandtng any understandlng that penalty would not be

lmposed, as coumuntcated by the audltor to petltloner, the fact renalns that

penalty was lmposed. It thus ts lncuubent upon petltLoner to escabllgh that

penalty is lnappropriate and should be abated. Here, the facts do noE suPPort

abatement. Petltlonerts asserttona, centered essentlally on alleged lgnorance

and/or mlsunderstandlng of the law and upon subsequent cooperatlon glven to an

Department of TaxatLon and Flnance Publlcatlon 588, 'rQuestlons and Answers
- Galns Tax on Real Property Trangfers'rr rf,€ls lssued ln August 1983.

Questlon and Answer number 20 ln such publlcatlon, as well as Technlcal.
ServLces Bureau Memorandum 83-2(R), issued on August 22' 1983' dlscues the
taxablllty of and set forth the fll lng requlreoents for transferors of
cooperatlve units.
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audLtor ln the conduct of audlts, does not expl-aln or Justlfy the fallure to

fLle and pay lnltlally at the ttne of the transfers or, glven petltionerrs

principalst involvement ln and fanllLarlty wlth the real estate lndustry, and

co-oplng ln partlcular, at any tlne prlor to the audLt.

D. That the petltlon of Woolby Assoclates ls ln all respects denied, aod

the Notice of Deternlnatlon of Tax Due Under Tax Law Artlcle 31-8, lssued on

January 23, 1985, Is sustalned.

DATED: Albany, New York

JUN 0 I 1s87
STATE TAX COMMISSION

PRESIDENT


