
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Paul Yanowicz/Leon H.

of the Petl-tion
o f

Charney Joint Venture AFFIDAVIT OF I'IAILING

for Revislon of a Determlnation or for Refund
of Tax on Gains Derlved from CertaLn Real
Property Transfers under Artlcle 31-B of the
Tax Law.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlsslon, that he/she ls over 18 yeare
of age, and that on the 17th day of June, L986, he/ehe served the wlthln not lce
of Decislon by certlfied nall upon Paul Yanowlcz/Leon H. Charney Joint Venture
the petitloner 1n the wlthin proceeding, by encloslng a true coPy thereof in a
secureJ-y seal-ed postpaid wrapper addressed as follows:

Paul Yanowicz/Leon H. Charney Joint Venture
c/o Law Office of Leon Il. Charney
One State St.  Plaza
New York, New York 10004

and by deposittng same encl-osed
post office under the exclusive
Service wlthin the State of New

That deponent further says
herein and that the address set
of the pet l t ioner.

Sworn to before me this
17 th  day  o f  June,  1986.

ln a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee Ls the Petitl.oner
forth on sald wrapper ls the l-ast kno$n addreae

ter oat
pursuant to Law sectlon
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COMMISSION

In the Matter

Paul Yanowicz/Leon H.

of the Pet l t lon
o f

Charney Joint Venture AFFIDAVIT OF MAILING

for Revlsion of a Determlnatton or for Refund
of Tax on Galns DerLved from CertaLn Real
Property Transfers under Arttcle 31-B of the
Tax Law.

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet M, Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Coumission, that he/she Ls over 18 years
of age, and that on the lTth day of Juner 1986, he served the wlthln notlce of
Decislon by certified nail upon Leon H. Charnel, the representatlve of the
petitloner ln the wlthin proceeding, bI enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Leon H. Charney
One State St.  Plaza
New York, NY 10004

and by deposltlng same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addresaee ls the representattve
of the petitioner herein and that the address set forth on sald wrapper ls the
last known address of the representatlve of the petitLoner.

Sworn to before me this
17 th  day  o f  June,  f986.

lster oat
Law sectLon L74
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June 17,  1986

PauL YaoowLczlLeon H. Charney Jolnt Venture
c/o Law Offlce of Leon 11. Charney
One State St.  Plaza
New York, New York 10004

Gentlemen:

Please take notlce of the Decislon of the State Tax Comlsston eacLosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sectlon(s) L444 of. the Tax Law, a proceedlng ln court to revlew atr
adverse decislon by the State Tax Commtssloo may be lnstl.tuted only under
Artlcle 78 of the Clvll Pract,lce Law and Rules, and must be comenced ln the
Suprene Court of the State of New York, Albany County, lrithin 4 months from the
date of thls not lce.

InqulrLes concernlng the computation of tax due or refund allowed ln accordance
wlth thls declston nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audl.t EvaLuatlon Bureau
Assessment, Review Untt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxl,ng Bureaurs Representative

Petl t loner rs Representat ive:
Leon H. Charney
One State St.  Plaza
New York, NY 10004



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

PAUL YANOWICZ/LEON H. CHARNEY JOINT VENTURE

for Revision of a Determlnation or for Refund
of Tax on Gains Derived from Certain Real
Property Transfers under Art ic le 31-B of the
Tax Law.

DECISION

Peti t loner,  Paul Yanowlcz/Leon H. Charney Joint Venture, c lo Law Off lce of

Leon H. Charneyr One State Street PLaza, New York, New York 10004' fLled a

petltion for revLslon of a determLnation or for refund of tax on galns derlved

from certain real property transfers under Articl-e 31-B of the Tax Law (Flle

N o .  6 0 1 6 2 ) .

A hearing was held before Dennls M. Ga1l iher,  Hearing Off icer '  at  the

offices of the State 1s)< f,emnission, Two !{orld Trade Center, New York, New

York, on Februar!  61 1986 at 1:15 P.M., wlth al l  documents to be submltted by

February 28, f986. Pet l t loner appeared by Leon H. Charney, Esq. (Robert  A.

Rubenfeld, Esq.,  of  counsel) .  The Audlt  Divis ion appeared by John P. Dugan,

Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Ifhether petitioner has established, by "independent evidenceil wlthln the

meaning of section 1443(6) of the Tax Law, that its conveyance of certal.n real

property was made pursuant to a written contract entered into on or before the

effect lve date of Tax Law Art ic le 31-B.
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FINDINGS OF FACT

1. On or about May 31, 1983, pet l t ioner,  PauL Yanowlcz/Leon H. Charney

Joint Venture, requested in wrlting that the Audit DivisLon lssue a Statement

of No Tax Due (a zero tentatlve assessment) under Tax Law Article 31-B (r'galns

taxr') in eonnectLon with a then-pendlng transfer of real property from petitloner

to tr I .H.B. Propert ies, Inc. This real-  property,  together with lnprovements

thereon, was located at 148-150 Grand Street and 156 Grand Street in tr lh l te

Plalns, New York (" the propertyrr) .

2.  Pet. i t ionerts request for a zero tentat lve assessment was based on the

assertion that the contract pursuant to which the property was to be transferred

rilaa executed before the effective date of Tax Law Article 31-B. Included wlth

and ln support of petltlonerts request r,rere an affidavit from Paul Yanowicz'

one of the transferors, and an affidavlt from Howard P. Sturman, president of

I4I . I I .B. Propert ies, Inc.,  the transferee, each of whom attested that the subJect

contract nas executed on } larch 25, 1983.

3. The Audl- t  Dlvis lon dld not accept pet l t lonerts assert ion and lssued'

instead of a zero tentative assessment, a tentative assessment of galns tax due

in the amount of $75r150.00. Pet i t ioner paid such amount on or about August 19,

1983 tn connect ion wlth c1-osing of t i t le on the property.

4. On or about \by 2, 1984, petLt ioner f i led a clalm for refund of galns

tax pald in the amount of $411153.70, represent ing the balance of the tax

origlnal-ly paid ($75r150.00) l-ess the amount of a refund previousl-y al.l-owed to

pet i t ioner  ($33,966.30) .1  Pet i t loner fs  c la lm remains  tha t  the  t rans fer  in

Specif ics concernlng the $33r966.30 refund, incLuding the basls upon which
lt was requested and al-l-owed, are not detailed ln the record hereln.
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question rdas pursuant to a contract executed prLor to the effective date of Articl-e

31-8. Annexed to petitionerfs refund clalm, ln additton to the tlto prevlously

noted affidavlts, lras a copy of an escrow letter under the letterhead and slgnature

of Robert  A. Rubenfel-d, bearing a date of March 25, 1983. Mr. Rubenfel-d, is an

attorney ln the law off lces of Leon H. Charneyr (one of the transferors),  and served

as Mr. Charneyts attorney-ln-fact ln the subJect transactlon due to Mr. Charneyts

lll-ness. Mr. Rubenf el-d also served as escrorree under the termg of the eacrolt

le t te r .

5. The aforementioned escron l-etter provldes as foll-ows:

rrThe undersigned (Robert A. Rubenfel-d) ls hereby holdlng two (2)

or lginal-  dupl lcate executed contracts of sale (effectLve Aprl l  4,
1983) pertainlng to the above, and a check from Purchaser to SeLler
in the sum of $50'000.00, in escrolr ,  upon the fol lowing terms:

Purchaser ls inspect l-ng the subJect property.

Purchaser shal- l -  have the opt lon unt i l  10:30 a.m.,  Monday, Aprl l  4,
1983, to del lver a signed statement to the underslgned stat lng that
lt does not rf,ant to compl-ete the aforesald transaction. The under-
sLgned shall forthwith return the check to Purchaser and the contract
of sale shal l -  be deemed nul-1 and vold.

In the event sald wrltten notice is not received by the under-
signed on Monday, Aprl l  4,  1983, pr l .or to 10:30 a.n. then the under-
slgned shall deliver the check and one (l) dupltcate orlglnal contract
to Sel-l-er and one (1) duplicate original contract to Purchaser.tt

6.  By a lerter dated ApriJ- 19, 1985, the Audlt  Divis lon denied pet l t ionerrg

claim for refund of $411153.70, not lng that the contract of  sale bears a date

subsequent to the effect ive date of Art ic l-e 31-B.

7. The contract of  sale, in l ts openlng paragraph' states that i t  ls

t t . . .da ted  th is  4 th  day  o f  Apr l l  1983. . . r ' .  The cont rac t  i s  no t  o therw ise  da ted ,

and lts final sentence provides as follows:

I'IN WITNESS WIIEREOF, SelLer and Purchaser have caused thls
Agreement to be executed the day and year first above wrltten.rl

8. At the hearlngr petitloner provided, in additlon to the aforementLoned

ltems, an aff ldavl t  f ron Sheldon Relter,  the attorney who represented W.H.B.
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Properties, Inc. in the subject transaction, and the testimony of Howard P.

Srurman and Robert A. Rubenfeld. The affldavit and the testimony by each of

these lndividuals was that the contract lras executed by the parties on March 25r

1983, that a fifty thousand doll-ar down palment check was tendered at the tLme

of executLon of the contracts and the executed contracts and the check were to

be held in escrow unt i l  Apri l  4,  1983, subject to only the purchaserfs oPtlon

to lnspect the property and, if such property rilas unsatisfactorlr gLve written

notlce of cancellatlon of the contract to the escrowee (see Finding of Fact

t t 5 t t )  
.

9. Subsequent to the hearing, petltl.oner submitted an affldavl.t from

Stephen M. Kiss, a construct lon and real estate consultant,  gtat ing that '  at

the request of the purchasers, Mr. Klss inspected the property on March 28,

1983 and gave an oraL report on its condl"tion to the purchasers. Petttioner

also submitted a photocopy of the front and back of the ftfty thousand dol-l-ar

deposit  check. The check was dated on l ts face Aprl l  4,  1983, and carr les on

lts back a machlne stamped date (presumably the bankts deposlt stamp) of

Apr i l  8 ,  1983.

10. PetLtioner asserts that the aforementloned Ltems constitute lndependent

evidence that the contract was, ln fact,  executed on March 25, 1983, that

petitloner as the seller was bound to convey the property as of such date and

that since the t,ransfer at issue was made pursuant to thls wrltten contract

entered lnto before the effect ive date of Art lc le 31-8, there l tas no gains tax

due.
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CONCLUSIONS OF LAW

A. That sectlon 1441 of the Tax Law, which becane effectlve March 28,

1983, l-mposes a tax on gains derived from the transfer of real property withln

New York State.

B. That subdivis ion (n) of secrLon 184 of Chapter 15 of the Laws of 1983

provldes that the tax Lmposed on the galns derived from the transfer of real-

property " . . .shal- l  not apply to any transfer made on or before the effect lve

date of [ the act lmposing the tax].r l

C. That Tax Law sectlon 1443, subdivislon 6, provides that a tax shalL

not be imposed:

ffl{here a transfer of real property occurring after the effectlve
date of thls artlcl-e ls pursuant to a written contract entered lnto
on or before the effect ive date of this art lc l -er provided that the
date of execution of such contract is confLrmed by independent
gI19S, such as recordlng of the contract, payuent of a deposit or
other facts and cl.rcumstances as determLned by the tax coumlsslon. A
wrltten agreement to purchase shares in a cooperatlve corporatlon
shall be deemed a written contract for the transfer of real ProPerty
for the purposes of this subdlvLsLon.rr  (emphasls added).

D. That Blackrs Law Dict ionary (Rev. 4th Ed.) def lnes lndependent as

fol lows:

I 'Not dependent,  not subject to control ,  restr ict ion, nodlf icat ion, or
l-lnltation from a given outsLde source.rl

E. That the testimony, affidavlts and escrolr l-etter fron the slgnatoriee

to the contract and from attorneys representlng the seller and purchaser do not

constltute t' independent evidence" as requLred under and wlthln the neanlng of

subdLvislon 6 of section 1443 of the Tax Law (see Matter of The Old Nut Company'

E, State Tax Conrm. ,  July 10, 1985).  The contract i tsel f  r tas not recorded and

stat,es an execut ion date of Apri l -  4,  1983, whlch ls after the effect ive date of

Articl-e 31-8. Wtrile a contract deposlt was made, the deposit check was aLso dated

not on the al-leged March 25, 1983 contract executl.on date, but rather ltas dated
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Aprll 4, 1983. Furthermore, thls check does not appear to have been promptly

deposited on Apri l  4,  1983, but rather was not deposited unt l l -  four days later

on April 8, 1983. In sum, petitioner has not provlded evidence whlch lndependently

verlfles that the contract was, in factr executed on or before the March 28'

1983 effect ive date of Art ic le 31-8, Accordingly,  the Audit  Divl-s ionrs denlal

of pet i t loner 's clalm for a refund of real  property galns tax 18 sustafned.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1? 1986 PRESIDENT


