
STATE

STATE

OP NEW YORK

TAX COMMISSION

In the Matter of the Pet i t lon
o f

VIJ-J-age Tenth Co.

for Revision of a Determinatlon or for Refund
of Tax on GaLns Derived from Certaln Real
Property Transfers under Arttcle 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr beLng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmissionr that he/she ls over 18 years

of age, and that on the 29th day of Apri l ,  1986, he/she served the wlthLn
not ice of Declsion by cert i f ied mai l  upon Vt l lage Tenth Co. the pet l t loner ln
the wlthln proceeding, by enclosing a true copy thereof in a securely sealed
postpald rrrapper addressed as fol lows:

Vi l lage Tenth Co.
2051 Flatbush Avenue
Brooklyn, NY 11234

and by deposlting same enclosed
post offl.ce under the exclusive
Servlce wlthln the State of New

That deponent further says
hereLn and that the address set
of the pet l t toner.

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal-
York.

that the said addressee Ls the pet l t ioner
forth on said nrapper is the last known address

Sworn to before me thls
29 th  day  o f  Apr l l ,  1986.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Vll-l-age Tenth Co.

for Revislon of a Determlnation or for Refund
of Tax on Gains Derlved from Certain Real
Property Transfers under Art ic l-e 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she ls an employee of the State Tax Connission, that he/she ls over 18 years
of age, and that on the 29th day of Apri l ,  1986, he served the within not ice of
Decislon by certifted nall upon llarold Asen, the representative of the
petitioner in the within proceeding, by encloslng a true copy thereof in a
securel-y sealed postpaid wrapper addressed as fol lows:

Harold Asen
2051 Flatbush Avenue
Brooklyn, NY 11234

and by deposLting same encl-osed in a postpaid properly addressed wrapper in a
post office under the excl-uslve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitioner hereln and that the address set forth on sald rtrapper Ls the
last known address of the representat ive of the pet l t loner.

Sworn to before ne
29th day of AprLl-,

thls
1 9 8 6 .



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! i l  Y O R K  L 2 2 2 7

Apr l l  29 ,  1986

Vl l lage Tenth Co.
2051 Flatbush Avenue
Brooklyn, NY LL234

Gentlernen:

Please take notice of the Declston of che Stace Tax Conmlsslon enclosed
herewlth.

You have now exhausted your right of review at the adnlnl"stratlve level.
Pursuant to sectl"on(s) L444 of, the Tax Law, a proceedtng tn court to revlert ao
adverse declston by the State Tax Conmlsslon may be lnstl.tuted only under
Arttcle 78 of the CivLl Practlce Law and Rules, and uust be connenced ln the
Suprene Court of the State of New York, Albany Countyr wlthin 4 months from the
date of this not lce.

Inquirles concernl"ng the computaclon of tax due or refund allowed ln accordance
wlth thls decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluation Bureau
Assessment Review Unlt
Bul ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TA)( COMMISSION

cc: Taxl"ng Bureaufs Representat lve

Petttloner t s Representat,ive :
Harold Asen
2051 Flatbush Avenue
Brooklyn, NY 11234



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet l t ion

o f

VILLAGE TENTH CO.

for Revision of a Determination or for Refund
of Tax on Gains Derived from CertaLn Real
Property Transfers under Art ic le 31-B of the
Tax Law.

DECISION

Pett t ioner,  Vl l lage Tenth Co.,  2051 Flatbush Avenue, Brooklyn'  New York

LI234, flled a petition for revision of a determination or for refund of tax on

gains derived from certain reaL property transfers under Art ic le 31-B of the

Tax Law (F i le  No.  5956I ) .

A hearing was held before Dennis M. GalLlher,  Hearlng Off icer,  at  the

offices of the State Tax Cornmission, Two World Trade Center, New York, New

York, on February 5, 1986 at 2:45 P.M. Pet i t ioner appeared by Harold Asen,

Partner.  The Audit  Divis ion appeared by John P. Dugan, Esq. (Paul A. Lefebvre,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether certaln expendltures made by petttloner for air condltioners'

refrlgerators and venetian bllnds constltuted capital improvements to real

property owned by pet l t ioner.

FINDINGS OF FACT

1. 0n August 27, L984, pet i t ioner '  a partnershlp, f i led a clalm for

refund of Real- Property Transfer GaLns Tax (ttGains Taxtt) seeklng a refund of

galns tax paid in the amount of $2,767.22. This refund clain was premlsed upon
\

pet i t lonerts assert ion that aLr condit ioners, refr igerators and venet lan bl- inds
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LnstalLed by petltloner ln a bullding lt owned constltuted capital inprovements

to realty.

2. In 1969r pet i t toner purchased real property located at 13-19 East 10th

Street ln the Borough of Manhattan, Nen York upon whlch was sltuated an apartment,

bulldlng ("the premises") with 22 apattment unit,s.

3. Petl.tloner completely gutted the lntertor of the bulldlng and rebullt

l.t such that the number of apartment units was increased 36. As part of the

rebul l -dingr pet i t ioner instaLled the alr  condlt ioners, refr igerators aod venet ian

bllnds noted 1n the subJect, refund clairn. In turn, as the rebullding ltas completede

petltloner rented the varlous apartment unLts.

4. In Aprl l ,  1983, pet l t , loner,  as sponsor,  t ransferred ownershlp of the

bulldtng to a cooperatl.ve corporatl"on pursuant to a plan of cooperatLve converslon.

Thereafter, as lndivldual cooperattve apartment untts nere transferred' petltloner

pald galns tax, as requLred, on a per unlt  basle.

5. In the deternlnatl.on of galns tax due, the Audlt DlvisLon dlsaLLowed,

as part  of  pet i t toner 's clalmed or iglnal  purchase pr l-ce for the premlses,

pet i t lonerrs costs for the alr  condlt ioners, refr lgerators and venet ian bLlnde

on the basis that such items were not capl.taL lnprovemeots to the prenises.

6. PrLor to the hearlng and upon addltlonal evldence supplled by petltloner

as to the nethod of lnstallatlon and afflxatlon, the al.r condltioners ltere

determlned to be capltal improvements, their cost was lnctuded l"n orlgLnal pur-

chase prlce and the part of the refund claln pertaLntng thereto lras granted and

pald (with lnterest). At the hearlng, petltioner conceded that the venetlan

bltnds dld not constltute capltal improvements. Accordingly, the portlon of the

refund claim pertalnlng thereto Ls no longer at lssue. Thue, the sole remalnlng

ltem at issue ls whether the refrigeratore tnstalled by petltloner constltuted
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capl-tal improvenents to real property whlch should have been lncluded as part

of pet l t ionerts or iginaL purchase pr ice for the premises.

7. The refrigerators were Lnstal-led by petitioner as the bulldl-ng was

oecupled by tenants between May 2L, L975 and August.  14, L975. They are plugged

into and operate on standard household el-ectrLcal current. There is a separate

el-ectr tcal  out let  and circul t  for the refr igerator in each apartment.

8. I t  Ls pet i t ionerfs posit ion that an apartment is not complete in terms

of habttabillty wlthout a refrigerator, that removal of the refrigerator fron

an apartment l-eaves a void or vacant space in the kitchen and that slnce the

refrigerators were purchased and lnstalled by petitioner Ln each apartment as

part of the rebutlding of the prernises, such refrigerators should be consldered

capital lmprovements to the premises and allowed as part of the orl-ginal purchase

pr ice .

9. Each of the ltems origlnall,y clained by petitioner as capital lmprove-

ments, specLf ical ly the air  condit ioners, refr igerators and venet ian bl lnds'

hrere carried as capltal expenditures on petitionerrs books and were depreciated

on i ts tax returns.

CONCLUSIONS OF LAI.I

A. That for purposes of Art ic l-e 31-B of the Tax Law, effect ive March 28,

1983, the term | tor iginal  purchase pr lcett  was def lned as t t . . . the consl.derat ion

( i )  pa id  by  the  t rans feror  to  acqu i re  the  ln te res t  in  the  rea l  p roper ty  (1 i ) . . . ;

plus.. . the considerat lon by the transferor for any capitaL lnprovenents to such

r e a l  p r o p e r t y . . . r r  [ T a x  L a w  $ 1 4 4 0 ( 5 ) ] .

B. That the refrl,gerators at issue do not constitute capltal improvements

to real property and the Audit Divlsion properly disall-owed such ltems ln the

deteruinat ion of pet i t lonerrs or iglnal  purchase pr ice. Regulat lons def lnlng
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capltal lmprovements had not been promulgated as of the date of the transfer in

quest ion. However,  bY their  nature, l t  is c lear that household refr igerators

do not possess the characteristics whlch would support a claim that upon

installatlon they were lntended to be permanentJ-y affixed to the real property.

Rather, they are household appliances readlly capable of removal wLthout danage

to ei ther thenselves or to the prenises (see Matter of LaFayette Gardens Terrace Co.p

State Tax Conrm., October 30, 1985).  Final ly,  carrylng certain l tems on onets books

as capital-  i tens, and claimlng depreciat ion thereon, does not,  of  l tsel- f ,  establ- ish

that such items are capital improvements under Tax Law ArticLe 3l-B.

C. That the petitlon of Vlllage Tenth Co. ts hereby denLed and the Audtt

Divis lonfs denl-a1 of pett t ionerrs claim for refund Ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

APR 2 91980


