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hereln and that the address
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says that the said addressee ls the Pet l t loner
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ffi?nS

In the Matter of the
of

225 East 76th Street AFFIDAVIT OF MAILING

for Revlslon of a Deternlnation or for Refund
of Tax on Galns Deri.ved fron Certain Real
Property Transfers under Art ic le 31-B of the
Tax Law.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, betng duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmlssion, that he/she is over 18 years

of age, and that on the 9th day of June, 1987, he/she served the wlthln notlce
of decision by certified mail- upon 225 East 76th Street Associates the
petitloner in the within proceeding, blr enclosing a true copy thereof ln a
securely sealed postpald rrrapper addressed as fol-lows:

225 East 76th Street Assoclates
c/o Goldschnidt,  Oshatz & Saft
825 3rd Avenue, 34th Floor
New York, NY I0O22

and by deposlting same enclosed Ln a postpaid properly addressed wrapper ln a
post office under the excl-uslve care and custody of the Unlted States Postal
Servl-ce within the State of New York.

pursuant to Tax Law section 174



STATE

STATE

OF NEI.I YORK

TAX COMMISSION

In the Matter of the Pet i t ion
of

225 East 76th Street Associates

for Revlsion of a Deternlnation or for Refund
of tax on Galns Derived fron Certain Real
Property Transfers under Art ic l-e 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that

he/she is an employee of the State Tax Commission' that he/she is over 18 years

of age, and that on the 9th day of June, L987, he served the within notlce of

declsion by certLfled nall upon Edward I. Sussman, the representative of the

petltioner in the wlthin proceedlng, by encl-osing a true copy thereof ln a

securely seaLed postpaid wrapPer addressed as fol- lows:

Edward I. Sussman
Goldschmldt,  Oshatz & Saft
825 3rd Avenue, 34th Floor
New York, NY 10022

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a

post tfftte under the exclusive care and custody of the Unlted States PostaL

Service wlthin the State of New York.

That deponent further says that the sald addressee is the representative

of the petitloner hereln and that the address set forth on sald wraPPer is the

last known address of the rePresentat lve of the Pet i t ioner.

Sworn to before me this
9 th  day  o f  June,  1987.

Authorlzed to nister oat
pursuant to Tax Law section L74



STATE OF  NE I^ '  YORK
STATE TAX COMI { ISS ION

ALBANY,  NEW YORK L2227

June 9, 1987

225 East 76th Street Assoctates
c/o Goldschmidt, Oshatz & Saft
825 3rd Avenue, 34th Floor
New York, NY L0022

Gentlemen:

Please take notlce of the declslon of the State Tax Coumisslon enclosed
herewLth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) L444 of the Tax Lalr, a proceeding ln court to revlelt an
adverse decislon by the State Tax Cornnlssion nay be instltuted only under
Arttcle 78 of the Civll Practlce Law and Rules, and must be colrmenced 1n the
Supreme Court of the State of New York, Albany Countlr wlthln 4 nonths from the
date of thls not lce.

Inqulries concernlng the computatlon of tax due or refund aLlowed ln aceordanee
wlth thls decLslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessuent Rev{ew Unlt
BulLdlng /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxlng Bureauts Representatlve

Petltloner I s Representatlve :
Edward I. Sussman
Goldschnldt, Oshatz & Saft
825 3rd Avenue, 34th Floor
New York, NY 10022



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

225 EAST 76TH STREET ASSOCIATES

for Revlslon of a DetermLnatlon or for Refund
of Tax on Gains Derived fron Certain Real
Property Transfers under Artlcle 31-B of the
Tax Law.

DECISION

PetLt ioner,  225 East 76th Street Assoclatesr c/o Goldschnldt,  Oehatz &

Saft' 825 3td Avenue, 34th Floor, New York, New York L0022, flled a petttlon

for revlslon of a determlnatlon or for refund of tax on galns derlved fron

certaln real property transfers under Artlcle 31-B of the Tax Law (Flle No.

s 9 9 0 6 )  .

A hearlng nas commenced before Dennis M. Galliher, I{earing Offlcer, at the

offlces of the State Tax Co 'rlsslon, Two World Trade Center, New York, New

York'  on August 19, 1986 at 12:30 P.M. and nas cont lnued to concluslon before

the same Hearing Off icer at the same locat lon on October 24, 1986 at 9:30 A.M.,

wlth all brlefs to be subnltted by March 2, 1987. Petltloner appeared by

Goldschmldt,  Oshatz & Saft ,  Esqs. (Edward I .  Sussman, Esq.,  of  counsel) .  The

Audlt  Dlvls lon appeared by John P. Dugan, Esq. (PauL A. Lefebvre, Esq.,  of

counseL) .

ISSUE

Whether the penalty asserted

tax returns and pay tax due under

agalnst petitloner for fallure

Tax Law Artlcle 31-B should be

to tlnely fl1e

abated.
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FINDINGS OF FACT

1. 0n January 24, 1985, the Audlt Dlvislon lssued to petl.tlooer, 225 Edst

76th Street Assoclates (c/o Goldschnldt,  Frederlcks & Oshatz),  a Not lce of

Determtnatlon of Tax Due Under Tax Law ArtlcLe 31-B (r'galns tax'r), lndicatlng

galns tax due ln the amount of $108,237.00, plus penalty and lnterest.  Thle

notlce arose as the result of a fleld audlt of the records of 225 East 76th

Street Owaers Corp. ("the corporatlor"), a cooperatlve houslng corporatlon to

which petltloner, as sponsor under a cooperatlve conversion plan' had transferred

on June 6, 1984 certatn premlses located at 225 East 76th Street, New York, New

York.

2. Requlslte transferor and transferee questlonnalres were flled such

that the Audlt Dlvlslon issued to petltloner, at the request of lts represen-

tattve, a Statement of No Tax Due with respect to the above-descrlbed transfer

of the preutses fron petLtloner, as sponsor, to the cooperatlve houslng corPora-

tlon. Thls statement was lssued to petitloner on January 3, L984.

3. On or about October 1, L984, Audlt Dlvislon audltor Marcia Sorln

conmenced an audLt of the books and records of the subject cooperaclve converslon.

The audlt was conducted at the offlce premlses of petltlonerts representatlve,

Goldschnldt, Oshatz, Powsner & Saft, Esqs, (ttre "Goldschmldt fitmrf, then knom

as Goldschmldt, Frederlcks and Oshatz, Esqs.) where the relevant books and

records were available. The audlt of the petltloner nas one of a nuober of

galns tax audtts of cooperatlve converslons conducted by Ms. Sorln at the

premises of the Goldschnldt flrm, whlch fLrn represented a relatlvely large

number of cooperattve converslon clients.

4. Ms. Sorln deterulned upon audlt that forty lndlvidual apartment unlts

were subject to galns tax. trllth respect to these forty unlts transferred,
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galns tax returns had not been flled nor was tax due pald at the tlne of the

cl-oslngs on any of such lndlvldual apartnent unlts.

5. Ms. Sorln calcuLated the amount of tax due on the forty untt transfers

as $108 1237.00 and, as noted, a not ice of deternlnaclon was lssued to pet l t loner

reflecttng such amount pl-us Lnterest. Penalty was also calculated and lmpoeed

on thls notlce based on petlttonerts fallure to tinely file returns and pay tax

due.

6. Petltioner has patd and does not contest the tax and lnterest as

determlned to be due on audLt. However, petttloner has not pald and conteets

the lnpositlon of the penalty. Accordingly, at issue hereln ls the penalty and

any lnterest accrued thereon.

7. Each of the forty transfers at lssue hereln occurred prlor to the

coomencement of the audlt, and petltloner adults that the returns requlred by

Tax Law Artlcle 31-B were not fll-ed ln connection lrlth such transfers and that

tax rras not pal.d when due.

8. It ls petltlonerrs posltLon that the penalty should be abated. In

thls regard, petltloner polnts out that the galns tax !tas, at the tlne of the

transfers ln question, a reLatlvely nelr tax and asserts there exlsted guestlons

and uncertainttes concerning the tax, partlcularly wlth respect, to cooPeratLve

converslons. In particular, petltlonerrs representatlve in the cooperatlve

closlng expressed hls then-clalned uncertalntles as to che treatment of nortgage

lndebtedness accompanylng the property and as to whether lt was the sponsor-to-

cooperatlve transfer or rather the lndivldual apart&ent unlt tranefers whlch

constltuted the taxable event.

9. Ms. Sorio flrst contacted the Goldschnldt flrn ln earl-y July 1984 to

scheduLe audits for thls petltloner and other cooperatlve conversions belng
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handled by the Goldschnidt flrm. The Flrn provlded all necessary records for

the audlt. Also supplled, at the audltorts request, lras a llst of the converslons

handled by the Goldschnidt flrm. The Firnfs personnel were cooperatlve wlth and

helpful to the audltor durlng the course of the audlt of thls petltloner and a

nunber of other cooperatlve converslons belng audlted.

10. Petltloner asserts that the audltor had secured from her supervlsors

an agreement, based on her recommendatlon, that penalty would not be lnposed

agalnst petltioner or any of the other petltloners betng audlted and represented

by the Goldschnldt ftrn.

11. Notwlthstandlng the assertlon of havlng had questlons about the gal.ns

tax and tts calculatton rel-atlve to cooperatlve converslon sLtuatlons, there ts

no evldence of wrltten requests by petlttoner to the Audlt DLvlslon for guldance

or an explanatlon of Audltrs lnterpretatlon of the Tax Law, elther at the tlme

of the subJect transfers or prevlously at the tine of the transfer of the

property to the corporation. Petltlonerts representatlve malntalns telephone

calls were made to the Audlt Dlvlslon but that "lnconcluslve results" were

obtalned.

12. It was adnLtted that each of petltlonerrs prlncLpaLs had a long-tern

lnvolvement ln and was fanlllar wlth the real estate lndustry' in geueral' and

cooperatlve converslons ln partlcular.

CONCLUSIONS OF LAI.T

A. That Tax Law $ L446.2 provldes, ln partr  that:

"[a]ny transferor falllng to flle a return or to pay any tax wl.thin
che tlne requlred by thls artlcle shal1 be subject to a penalty of
ten per centum of the amount of tax due plus an interest penalty of
trto per centum of such amount for each uonth of delay or fractlon
thereof after the explratlon of the flrst month after such retutn rtas,
requlred to be flled or such tax became due, such lnterest penalty
shall not exceed twenty-flve per centun ln the aggregate. If the tax
conmlsslon deternines that such fallure to delay was due to reasonable



-5 -

cause and not due to wlLlful neglect, lt shall renlt, abate or walve
all of such penalty and such lnterest penalty."

B. That lt ls not dlsputed that returns were not tlnely flled and tax was

not t,lmely remltted ln connectlon wlth any of the forty transfers in questlon.

In defense of its tardlnessr petitloner asserts the exlstence of uncertalntles

with respect to the calculatlon of the tax and as to lts flllng and pa)ruent

requlrements. However, the evldence does not support such assertloug ae

constltutlng a reasonabl-y held positlon warrantlng abateuent of the penalty

tmposed. It ls noted, contrary to the assertlon of uncertalnty as to whether

the sponsor-to-cooperatlve transfer or the lndlvldual unlt transfers were the

taxable event(s)' petitloner lras alrare of and took the steps necessary to fl.1e

for' request and recelve a Stateuent of No Tax Due on lts transfer of the

property, as sponsorr to the cooperatlve corporatlon. Iloreover, guldelines ae

to the taxablllty of cooperatlve conversions had been lssued by the Audlt

Dlvlslon and were avallable well before the subJect audLt o"cott.d.l Glven

the avallablllty of such guidellnes, lt ls a reasonabl_e expectatlon that

petltloner should have been or become arrare of the requlrement of and llablltty

for fallure to tlnely flle and pay. Petltioner's fallure tn thls regard ralses

a questlon as to whether the tax would have ever been paldr absent an audlt.

C. That notwlthstandlng any understandlng that penalty would not be

lnposed' as conmuntcated by the audltor to petltLoner, the fact remalns that

penal-ty was lmposed. It thus ls lncumbent upon petltloner to establlsh that

Department of Taxatlon and FLnance Publtcatlon 5E8, "Questions and Answers
- Gains Tax on Real Property Trangfers", was lssued ln August 1983.
Questlon and Answer number 20 ln such publtcatlon, as well as Technlcal
Servlces Bureau Memorandum 83-2(R), lssued on August 22, 1983, discuss the
taxablllty of and set forth the flltng requlrements for transferors of
cooperative units.
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penalty ls lnapproprtate and shouLd be abated. Here, the facts do not support

abatement. Petltlonerts assertlons, centered essentially on alleged lgnorance

and/or mlsunderstandlng of the law and upon subsequent cooperatlon given to an

audltor ln the conduct of audLts, does not explaln or Justlfy the fallure to

fI1e and pay lnitlally at the tine of the transfers or, glven petltionerrs

prlnclpalsr lnvolvement ln and famlllarlty wlth the real estate lndugtry, and

co-oplng ln particular, at any tlne prlor to the audlt,

D. That the petltlon of 225 East 76th Street Assoclates ls tn al-l reepects

denled, and the Notlce of Determlnatlon of Tax Due Under Tax Law Artlcle 31-B,

lssued on Januarl  24, 1985, ls sustatned.

DATED: Albany, New York STATE TN( COMMISSION

duN09m?


