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STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petitlon
o f

2 Bronxvllle Road Realty Co.

for Revlsion of a Determinatl-on or for Refund
of Tax on Galns Derlved from Certaln Real
Property Transfers under Artl-cl-e 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax ConmlssLon, that he/she ls over 18 years
of age, and that on the 30th day of June, 1986, he/she served the withln notice
of Decision by certlfied mall upon 2 Bronxville Road Real-ty Co. the petitl.oner
in the wlthln proeeedlng, by encloslng a true copy thereof ln a securely sealed
postpaid rrrapper addressed as fol lows:

2 Bronxville Road Realty Co.
1523 Central Park Avenue
Yonkers, NY 10710

and by deposlting same enclosed in a postpaid properly addressed wrapper Ln a
post office under the excluslve care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the petitioner
hereln and that the address set forth on said lrrapper is the last known address
of the pet i tLoner.

Sworn to before me this
30th day of June, 1986.



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

2 Bronxvil-le Road Real-ty Co.

for Revislon of a Determlnation or fot Refund
of Tax on Gains Derived from Certain Real
Property Transfers under Article 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornnission, that he/she ts over 18 years
of ager and that on the 30th day of June, 1986, he served the wl-thin notice of
Decislon by cert i f led mai l  upon MarshalL S. BelkLn, the representat lve of the
petitloner Ln the wlthin proceedlng, by enclosing a true copy thereof ln a
securel-y sealed postpaid wrapper addressed as foLlows:

Marshall S. Belkln
Bel-kln, Natale & Oxnan
1523 Central Park Avenue
Yonkers, NY 10710

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the rePresentatLve
of the petitloner hereLn and that the address set forth on sald wraPPer ls the
last known address of the representat ive of the pet i t ioner.

before me thLs
of  June,  1986.

s
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June 30 ,  1986

2 Bronxvllle Road Realty Co.
1523 Central Park Avenue
Yonkers, NY 10710

Gentlemen:

Please take notLce of the Dectslon of the State Tax Comisslon enclosed
herewith.

You have now exhausted your right of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) L444 of the Tax Law, a proceedLng in court to revlew an
adverse decision by the State Tax Comnl.sston nay be Lnst{tuted only under
Artlcle 78 of the Civll Practice Law and Rulesr and must be cottr.enced ln the
Supreme Court of the State of New York, Albany Countyr lrtthin 4 nonths frou the
date of this not lce.

Inguirtes concernlng the computation of tax due or refund allowed Ln accordance
wtth this dectsLon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment RevLew Untt
Butlding /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cci Taxlng Bureaurs Representatlve

Petitloner I s Represeotatlve 3
Marshall S. Belkln
Belkl.n, Natale & Oxman
1523 Central- Park Avenue
Yonkers, NY 10710



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl.tlon
:

o f
3

2 BRONXVILLE ROAD REAI,TY CO. DECISION
:

for Revlsion of a Determl-natlon or for Refund
of Tax on Galns Derlved from CertaLn Real :
Property Transfers under Art ic le 31-B of the
Tax Law. :

Petitioner, 2 Bronxvll-le Road Realty Co., 1523 Central Park Avenue,

Yonkers, New York L0770, flled a petitlon for revlslon of a determlnatlon or

for refund of tax on gains derlved from certain real property transfers under

Art ic le 31-B of the Tax Law (Fl le No. 62138).

A hearl-ng was held before Dennls M. Gall-lher, Hearing Officer, 8t the offlces

of the State Tax CommLssion, Two tlorld Trade Center, New York, New York, on

March  5 ,  1986 a t  1 :15  P.M. ,  w i th  b r le fs  to  be  submi t ted  by  March  18 ,  1986.

Pet l t loner appeared by BelkLn, Natale & O:<man, Esqs. (Marshal l  S. Belkln '  Esq,,

of counsel). The Audit Divlsion appeared by John P. Dugan, Eeq. (Pau1 A. Lefebvre,

E s q . ,  o f  c o u n s e L ) .

ISSUE

I{trether the penalty asserted agalnst petltioner for failure to tlmely flle

tax returns and pay tax due under Tax Law Artlcle 31-B should be abated.

FINDINGS OF FACT

l.  0n Apri l  1,  1985, fol lowlng an audlt ,  the Audit  Dlvls lon lssued to

petltioner, 2 Bronxville Road Real-ty Co., a Notlce of Determinatlon of Tax Due

under Tax Law Artlcle 31-B ("Galns Taxr'), lndlcatl.ng gal.ns tax due ln the

amount of $62 1206.00, plus penal- ty and interest.  Thle not lce pertalned to an

audlt concerning 2 Bronxvil-le Road Owners, Inc. (tt2 Bronxvllle Roadft), a
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cooperatlve housing corporatlon to which petLtfoner, as sponsor under a cooPera-

tLve converslon plan, had transferred certatn real property.

2. On or about the time of the transfer of the real property from petltloner,

as sponsor, to 2 Bronxvtlle Road, requislte transferor and transferee questlon-

naires with respect to gains tax had been submltted to the Audlt Dlvision in

connection wLth this then-pendlng transfer.

3. In response to the aforementloned questlonnaires, the Audlt Divlelon

had issued to petitioner on June 13, 1983 a Statement of No Tax Due ln connectl.on

with the transfer of the real property to 2 Bronxvill-e Road.

4. A July 16, 1984 Audit DlvLslon audlt of 2 Bronxvl.lle Road revealed

that fifty-one LndivLdual- cooperatlve apartment unLts at 2 BronxvlLle Road had

been transferred by petltioner to varl.ous lndlvldual- purchasere. Petltloner

hid neither fll-ed returns nor paid tax ln connectlon with any of these flfty-one

indlvlduaL unit transfers. The Audit Dlvlsion determlned tax due on such

transfers in the aggregate amount of $621206.00, plus interest.  Penalty was

also Lmposed for failure to fll-e returns and pay tax due.

5. Petitloner does not contest the tax and interest determined to be due

and, ln factr has paid such anounts. Llkewise, petltloner admlts that returng

required by Tax Law ArtLcl-e 3l-B were not tlnely filed ln connectlon wlth any

of the indl.vidual- transfers. However, petitloner does contest the lmposltlon

of the penalty for late fil ing and payment, pointl.ng to the fact that the galns

tax was, at the time of these transfers, a relattveLy nen tax about whlch there

\rere many questlons and uncertainties. Petitloner asserts a l-ack of fanlllarlty

wlth the tax and lts requLrements wlth respect to fil lngs, and notes that upon

audit petitioner made an honest effort to pronptly flle and pay the amount of

tax and lnterest determined. Finallyr petLtloner aLso notes that at the time
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of the audLt, the audltor advlsed that lf the matter was resolved penaltles

woul-d be wal.ved.

6. The Aprl l  1,  1985 Nottce of DetermLnatlon ref lects that payment of

tax and interest was made by petltioner, and that the amount of penalty due

$  1 9 , 5 3 3 . 0 0 .

the

CONCLUSIONS OF LAI{

A. That Tax Law sect lon 1446.2 provides, in part '  that:

"[a]ny transferor failing to file a return or to Pay any tax wlthln
the tine required by thts artlcle shal-l be subject to a penal-ty of
ten per centum of the amount of tax due plus an interest penal.ty of
two per centum of such amount for each month of delay or fraction
thereof after the explratlon of the first month after such return waa
required to be fil-ed or such tax became due, such lnterest penalty
shall not exceed twenty-five per centum in the aggregate. If the tax
cornpission determines that such fallure or delay was due to reasonable
cause and not due to wlllful neglectr tt shall remlt, abate or walve
aLl of such penal-ty and such interest penalty.t'

B. That lt is not dLsputed that returns were not timely ftled and tax wae

not tlmely remitted in connectlon wlth the flfty-one transfers ln guestlon.

In excuse of Lts fallures petltloner notes the then relatlve newness and

attendant uncertaintLes surroundlng the galns tax. There is no evl.dence of

wrl.tten requests by petltloner for guidance from the Audit Division regarding

indlvldual unit transfers pursuant to a cooperative p1an. However, Audlt

Division wrltten gul-delines concerning the galns tax treatment of cooPerative

converslons had been issued and were avallable to the publlc.1 Given the

availabtllty of such written guLdel-ines, it ls a reasonable expectation that

For example, Department of Taxation and Finance Publlcatlon 588 rrQuestlone

and Answers - Gal.ns Tax on Real Property Transferstt was lssued in August,
1983. Questlon and Answer number 20 in such publicatlon, as well ae
Technical Servlces Bureau Memorandum 83-2(R)r lssued on August 22, 1983,
discuss the taxablltty of and set forth the fll lng requlrements for
transferors of cooperat l -ve units.
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petitioner shoul-d have become arf,are of lts responslbllitles for fll ing and

paynent prlor to the time of the audlt heref-n. However, there rilas no f1L1ng'

paynent or other action by petitloner until an audlt was undertaken' indlcatlng

that absent an audlt, petitionerts fallure to fll-e and pay would have contlnued

lndef lni teLy. Final lyr an audl. torrs advice or lack thereof aa to whether or

not penalty w11-1 be lmposed or, subsequently, abated ls not rel-evant as to why

petitioner falled to tinely file returns and pay tax Ln the first lnstance.

Accordlngly, ln vlew of all- the facts and circumstances presented, lt does not

appear that petltlonerrs failure to flle and pay !ilas occasioned as the reeult

of reasonable cause, and penalty was properly inposed.

C. That the petitlon of 2 BronxlLl-e Road Realty Co. ls hereby denled and

the penalty imposed for failure to tlnely file returns and pay tax when due ls

sustalned.

DATED: Albany, New York

JUN 3 0 1e86

STATE TAX COMMISSION

PRESIDENT


