
STATE OF NE!' YORK

STATE TAX COMMISSION

In the llatter of the Petition
o f

3720 Independence Assoclates

for Revision of a Deterninatlon or for Refund
of Tax on Gains Derlved from Certain ReaL
Property Transfers under Artlcl-e 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duJ-y sworn, deposes and says that
he/she is an empl-oyee of the State Tax Conrmlsslon, that he/she ls over 18 years
of age, and that on the 15th day of September, 1986, he/she served the ltlthln
notice of Decision by certLfied mail upon 3720 Independence Aseoclates the
petitloner ln the wlthin proceedlng, bI enclosing a true copy thereof Ln a
securely sealed postpaid nrapper addressed as follows:

3720 Independence Associates
c/o Howard Grossman
261 l,Iadlson Ave.
New York, NY 100f6

and by depositlng same enclosed in a postpal-d properly addressed wrapper Ln a
post office under the excLuslve care and custody of the United Statee PogtaL
Service within the State of New York.

That deponent further says that the said addressee ls the petitloner
hereln and that the address set forth on said lrapper ls the last knolrn addrege
of the pet i t ioner.

Sworn to before me this
15th day of September, 1986.

EO ter oa s
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

3720 Independence Assoclates

for Revlsion of a Determination or for Refund
of Tax on Galns Derlved from Certain ReaL
Property Transfers under Art ic le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
ss .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an enployee of the State Tax CounissLon, that he/she le over 18 years
of age, and that on the 15th day of September, 1986, he served the withLn
notice of DecLsion by certified mall upon Meyer M. Lleber, the repreaentatlve
of the petl-tloner ln the within proceeding, bI encloslng a true copy thereof in
a securely sealed postpaid nrapper addressed as fol lows:

Meyer M. Lieber
1 2 4 1  4 4 r h  S r .
Brooklyn, NY 11219

and by deposlting same enclosed ln a postpaid properl-y addressed wrapper ln a
post offl.ce under the exclusive care and custody of the Unlted States Postal
Service nithin the State of New York.

That deponent further says that the sald addressee is the rePresentatlve
of the petltioner hereLn and that the address set forth on sald lruapPer ls the
last known address of the representative of the petltioner.

Sworn to before me this
15th day of September, 1986.

ster oat
pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

Septenber 15, L986

3720 Independence Aseoclates
c/o Howard Grossman
261 l4adison Ave.
New York, NY 10016

Gentlemen:

Please take notlce of the Declsion of the State Tax Commleslon enclosed
herewith.

You have now exhausted your rlght of revl"ew at the adnlnlstrative level.
Pursuant to sectlon(s) L444 ot the Tax Law, a proceedlng in court to revlew an
adverse declsion by the State Tax Comlsslon may be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rulesr srid must be connnenced ln the
Supreme Court of the State of New York, Albany County, wlthLn 4 monthe fron the
date of thls not ice.

Inqutrles concernlng the computatl"on of tax due or refund allowed l"n accordaoce
with thls decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assesgment Revlew Unit
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc: Taxlng Bureaurs Representatlve

Petl tLoner t  s RepresentaEive 3
Meyer M. Lleber
1 2 4 1  4 4 r h  S t .
Brooklyn, NY 11219



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

3720 INDEPENDENCE ASSOCIATES

for Revlslon of a Determlnatlon or for Refund
of Tax on Galns Dertved frorn CertaLn ReaL
Property Transfers under Art lc le 31-B of the
Tax Law.

DECISION

Peti t lonets, 3720 Independence Associaces, c/o Howard Grossoan, 261

Madleon Avenue, New Yorkr New York 100f6, f l led a pet l t lon for revielon of a

deterntnatton or for refund of tax on gains derlved from certaln real property

transfers under Art lc le 31-B of the Tax Law (Fl le No. 59870).

A hearl"ng was held before Dennls !1. Galllher, Ilearlng Officer, at the

offlces of the State Tax CoumlssLon, Two World Trade Center, New York' New

York, on l" larch 6, 1986 at l :15 P.M., wtth aLl-  br iefs t ,o be eubmltted by Aprl l  17,

1986. Pet l t loner appeared by Meyer Lleber,  CPA. The Audlt  Dlvls lon appeared

by  John P.  Dugan,  Esq.  (Pau l  A .  Le febvre ,  Esg. ,  o f  counse l ) .

,  ISSUE

Whether the penalty aeserted agal"nst pecitloner for fallure to tfinely flJ.e

tax returns and pay tax due under Tax Law ArtLcle 31-B should be abated.

FINDINGS OF FACT

l.  On Januarf  23, 1985, fol lowlng an audlt ,  the Audlt  DLvlslon lssued to

pet i tLoner,  vLa Howard L. Grossman, c/o Goldst ick, Welnberger '  g!  4,  a Not l .ce

of Determlnatlon of Tax Due Under Tax Law ArtlcLe 31-B (ttgalns Eaxrr), lndlcatlng

galns tax due ln the amount of $37 1767.00r plus penaLty and lntereet.  Thls

not lce pertalned to an audlt  concerning 3720 Homee, Inc. ("3720 Homes"),  a



\

-2-

cooperatlve houslng corporatlon to whtch petLtLooefl 8e sponsor under a cooPera-

tLve conversion pl-an, had transferred certaln reaL property located in Riverdale,

New York. Thls transfer of the real property fron petl.tlonerr ae spoosor' to

3720 Hornes occurred on or about November l, 1983.

2. The 3720 Homes cooperatlve conversLon plan had been accepted for

f t l lng by the Attorney General ts off l "ce pr ior to the March 28'  1983 effect lve

date of the gains tax. In conjunctlon wlth 1ts transfer of the real property'

as sponsor, to 3720 Hones, petitioner recelved from che Audit Dlvl"slon a

Statement of No Tax Due. Thereafter petitloner transferred a number of ladtvl-

dual apartment unlts to various purchasers trithout the fiJ.lng of gplns tax

returns or reml"ttance of galns tax due. Upon audltr tax penalty and interesB

was determined to be due in connection wlth 22 such transfers.

3. Petttl-oner admlEs that returns requlred under Tax Law Artlcle 3l-B

were not tlnely flled nor was gaLns tax tLnely patd ln connectlon with the

subJect transfers. Petltloner does not contest the tax and Lnterest determlned

to be due on audlt and, ln fact, has pald such amounts. However, petltloner

does cont,est the lnpositLon of the penalty for late fll lng and payment, polntlng

to the fact that the galns tax was, at the tl.ne of these transfers, a relatlveLy

nelr tax about whlch there were many questions and uncertaintles. Further'

petltloner asserts reliance upon the advice of its t,ax advlgor' a certlfled

publlc accountant, that the entlre cooperatlve conversion plan' lncl-udlng all

transfers of l.ndlvldual apartment unlts, lrere exempt from tax since the underl-ylng

real property was transferred by pet lElonerr ae sponsor,  to 3720 Homes prLor to

the March 28, 1983 galns tax effect lve date. FLnalJ-yr pet i t loner notes that

upon learning lts posltion was in errorr petl.tioner contacted the Audlt Dlvlslon

shortly thereafter to schedule the audit and determine lts galns tax 11ab111ty.
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4. For the ten year perlod precedLng the subJect conversLon, petLtioner

had enployed Shefa Realty Corp. (trshefarr), as the nanagl"ng agent for the

property. Howeverr as of November 1, 1983, petitloner terml"nated ltg managemeot

agreemenc wlth Shefa. In turn, Shefa refused to release peEltlonerts records,

lncludlng cash Journals, paid blllsr l.nltl"al closing statenent and prlor yeare'

workpapers to petitlonerfs certlfled publlc accountaot. Thls refusal contlnued

untll February or March of 1984 when petltlonerts accountant demanded the

records ln order to prepare the partnershlp and lndlvldual partner'g lncome tax

returns' at rrrhich tlne the records were released. Petltioner asserts that

slnce the records were wl.thheld, lt was lnposeible ln aay event to tlnely f1Le

returns and pay gatns tax when due.

5. Shefats t\ro prlnclpals earn thelr llvel-lhood through real estate

transactions ln and around the New York Clty netropolltan area. Petttlonerrs

accountant also servea as the accountant for Shefa. Although the records were

wl"thheld, as descrtbed, they were subgeguently released when petltLonerrs

accountant lnslsted upon receiving such records.

6. At the hearlng, it was adnitted that galns tax returns and payments

due ln connection with lndl.vldual apartment unl.t transfers subseguent to those

at issue hereln have not been made in a tlmely manner, allegedly due to an

lnablllty to expedltlously transfer to petitLooerta accountant the lnfornatlon

necesaary to prepare such returns and calculate tax due.

CONCLUSIONS OF LAhI

A. That Tax Law sect ion L446.2(a) provides, ln part  that:

"[a]ny transferor falllng to flLe a return or to pay any tax wlthln
the tlne required by thls artlcLe ehall be subJect to a penalty of
ten per centum of the amount of tax due plus an intereat penalty of
two per centum of such amount for each month of deLay or fractlon
thereof after the explratton of the flrst month after such return lras
requlred to be filed or such tax became due, such lnterest penalty
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shall not exceed twenty-five per centum ln the aggregate. If the tax
comnLssLon determines that such fal"lure or delay was due to reasonable
cause and not due to wlllful neglect, it shall renl.t, abate or walve
al l  of  such penalty and such interest penalty."

B. That lt ls not dlsputed that returns were not tlmely flled and tax due

was not tlmely pald ln connection with the transfers ln question. There Ls no

evldence of wrltten requests by petltioner or lts tax advlsor for guLdance from

the Audlt Divlslon regardlng lndlvldual unit transfers pursuant to a cooPera-

tlve conversion p1an. However, Audlt Divisl"on written guidellnes concernlng

the galns tax treatment of cooperatl.ve converslons had been issued and were

avaLlabl-e to the publlc.1 Glven the l.ssuance and avallabl"llty of these

guldellnes, it is reasonable t,o expect that petltioner should have become altare

of the responslbllitles for fll ing and paynent, and acced thereon sooner than

was the case herel.n. Further, there ls evldence that even after learolng of

such responslbllltles, subsequent transfers have not been report,ed and tax has

not been paid ln a tfunely manner. Accordingly, ln vlew of all- the facts and

clrcumstarc€er it does not appear that petltionerfs failure to flle and pay !ta8

occasl.oned as the result of reasonable cause, and penalty rras properly lnpoeed.

Finally, regardlng the withheld records, 1t appears that such records were made

avallable when serious request for them was made, thus castlng doubt on the

assertlon that the records were not avallable €rooner.

For exampLe, Department of Taxatlon and Flnance Publlcatlon 588 "Questlons
and Answers - Gal-ns Tax on Real Property Transferstt ltas lssued ln August,
1983. Questton and Answer nunber 20 Ln such pubJ.Lcatlon as well as
Technlcal  ServLces Bureau Memorandun 83-2(R), lssued on August 22, 1983,
discuss the taxablllty of and set forth the fll lng requlrements for
transferors of cooperat lve unlts.



C. That the pet i t lon of 3720

the penalty lmposed for fallure to

sustalned.

DATED: Albany, New York

sEP 1 51980
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Independence Assocl.ates Ls hereby denied and

tlmely fl"le returns and pay tax when due ls

STATE TAX COMMISSION


