
STATE OF NEI.I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

The 345 Company

for RevlsLon of a Determlnatlon or for Refund
of Tax on Galns Derlved fron Certaln Real
Property Transfers under Art lcLe 31-B of the
Tax Law.

and by deposltlng same enclosed
post offlce under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

AFFIDAVIT OF MAILING

1n a postpald properly addressed wrapper ln a
care and custody of the United States Postal
York.

that the said addressee is the petitloner
forth on said wrapper ls the l-ast known address

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connl-ssion, that he/she ls over 18 years
of age, and that on the 9th day of June, L987, he/she served the wlthtn notice
of decislon by certified nail- upon The 345 Company the petitloner in the ltlthln
proceeding, by enclostng a true copy thereof ln a securely sealed postpaid
wrapper addressed as fol-lows:

345 Company
Gol-dschnLdt, Oshatz & Saft
3rd Avenue, 34th Floor
York, NY L0O22

The
c / o
825
New

Sworn to before me thls
9 th  day  o f  June,  1987.

s te r  oa t
pursuant to Tax Law sectlon I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

The 345 Company

for Revislon of a Determination or for Refund
of Tax on Galns Derived fron Certaln Real
Property Transfers under Art lc le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmlssion, that he/she is over 18 years
of age, and that on the 9th day of June, L987, he served the wlthln notice of
decision by certified nail upon Edward I. Sussman, the representatlve of the
petit,ioner in the within proceedl-ng, by encloslng a true copy thereof in a
securely seal-ed postpaid lcrapper addressed as follows:

Edward I. Sussman
Gol-dschnldt,  Oshatz, & Saft
825 3rd Avenue, 34th Floor
New York, NY L0022

and by deposlting same enclosed in a postpald properly addressed wrapper in a
post office under the excl-usive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petltioner herein and that the address set forth on said rtraPPer ls the
last knorsn address of the representatlve of the petLtioner.

Sworn to before me this
9th day of June '  1987.

ister oatt o a
Taxpursuant to Law sect ion 174
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June 9, L987

The 345 Company
c/o Goldschnldt, Oshatz & Saft
825 3rd Avenue, 34th Floor
New York, NY 10022

Gentlemen:

Please take notlce of the decislon of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve Level.
Pursuant to sectlon(s) L444 of the Tax Law, a proceedtng in court to revlelt an
adverse declslon by the State Tax Co'nlsslon may be lnstltuted only under
Article 78 of the Clvll Practice Law and Rules, and must be cornmenced ln the
Supreme Court of the Suate of New York, Albany County, withln 4 nonths from the
date of thls not lce.

InquLrles concernlng the corDputatlon of
wlth thls dectslon nay be addressed to:

due or refund allowed in accordance

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldtng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng BureauIs RepresentatLve

PetLt ioner ts Representat ive:
Edward I. Sussuan
GoldschnLdt,  Oshatz, & SafC
825 3td Avenue, 34th Floor
New York, NY 10022



STATE OF NEW YORK

STATE TAX COTYMISSION

In the Matter of the Petltion

of

TIIE 345 COMPAI{Y

for RevLsion of a Deternlnatlon or for Refund
of Tax on Galns Derlved fron Certaln Real
Property Transfers under Artlcle 31-B of the
Tax Law.

DECISION

Petl t ioner,  The 345 Goopany, c/o Goldschnldt,  Oshatz & Saft ,825 3rd

Avenue, 34th Floor, New York, New York L0O22, filed a petlclon for revlelon of

a deterninatlon or for refund of tax on galns derived from certaln real property

transfers under Art lc le 3l-B of the Tax Law (Fl le No. 59903).

A hearlng was conmenced before Dennls M. Galllher, Ilearlng Offtcer' at the

offlces of the State Tax Conmisslon, Two World Trade Center, New York, New

York, on August 19, 1986 at 12:30 P.M. and was cont lnued to concluston before

the same Hearlng Off lcer at the same locat lon on October 24, 1986 at 9:30 A.M.,

wlth all briefs to be subnltted by l{arch 2, f987. PetLtloner appeared by

Goldschnldt,  Oshatz & Saft ,  Esqs. (Edward I .  Sussman, Esq.,  of  counsel) .  The

Audlt Dlvlslon appeared by John P. Dugan, Esq. (Paul A. Lefebvre, Esq., of

counsel-) .

ISSUE

Whether the penalty asserted agalnst petLtloner for fatlure to tlnely flle

tax returns and pay tax due under Tax Law ArtlcLe 31-B should be abated.

FINDINGS OF FACT

1. On January 23, 1985, the Audlt DlvLslon

Company (c/o Goldschmtdt, Frederlcks & Oshatz),

lseued to petltl.oner, The 345

a Notice of Deternlnatlon of
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Tax Due Under Tax Law Artlcle 31-B ('rgalns taxrr), lndlcatlng galns tax due ln

the amount of $293,045.00, plus penalty and lnterest.  Thls not lce aroee as the

result of a fleLd audlt of the records of 81st Street Restdence Corp. (ttthe

corporatloott), a cooperatlve houslng corporatlon to whLch petltloner, as sponsor

under a cooperatlve converslon p1an, had traneferred on July 28, 1983 certaln

premises loeated at. 345 East 81st Street, New York, New York.

2. Requlsite transferor and transferee questlonnaires were fll-ed such

that the Audlt Dlvlslon lssued to petltloner, at the request of lts represen-

tatlve, a Statement of No Tax Due wlth respect to the above-descrlbed transfer

of the premlses from petltloner, as sponsor, to the cooperatlve houslng corpora-

tlon. Thls statement was Lssued to petltloner on July 22, 1983.

3. 0n or about Septenber 24, 1984, Audlt Divlslon audltor Marcla Sorln

co'nmenced an audlt of the books and records of the subJect cooperatlve conversloo.

The audlt was conducted at the offlce prenlses of petltlonerts representatlve,

Goldschnldt, Oshatz, Powsner & Saft, Esqs. (the "Goldschmidt fLrmrr, then known

as GoLdscholdt, Fredertcks and Oshatz, Esqs.) where the retevant books and

records were available. The audlt of this petltloner lras one of a number of

galns tax audlts of cooperatlve converslons conducted by Ms. Sorln at the

premlses of the Goldschnldt flrn, whlch flrn represented a relatlvely large

number of cooperattve converslon cllents.

4. Ms. Sorln determlned chat a number of the lndlvidual cooperatlve

apartment units transferred were not subJect to galns tax ln that they were

'rgrandfatheredtr; that is, transferred pursuant to subscrlptlon agreements

entered lnto before the March 28, 1983 effectlve date of the gatne tax (Tax Law

$ 1443.6). Ilowever, Ms. Sorln also deternlned on audit that nlnety lndlvldual apartment

unlts nere not so grandfathered and were subject to galns tax. I' l lth respect to
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these nlnety unlts transferred, galns tax returns had not been flled nor was

tax due pald at the tlne of the closlngs on any of such lndlvldual apartment

units.

5. Ms. Sorln calculated the aoount of tax due on the nlnety unit transfers

as $2931045.00 and, aa noted, a not lce of determlnat lon was lssued to pet l t loner

reflecting such amount plus Lnterest. Penalty was also caLculated and laposed

on thls notlce based on petltlonerfs fallure to tlnely flle returns and pay tax

due.

5. Petttloner has pald and does not contest the tax and tnterest as

determlned to be due on audlt. Ilowever, petltioner has not pald and contests

the lnposltlon of the penalty. Accordlngly, at Lssue hereln Ls the penalty and

any lnterest accrued thereon.

7. Each of the nlnety transfers at lssue hereln occurred prlor to the

coumencement of the audl.t, and petltloner admLts that the returns requlred by

Tax Law Article 31-B were not flled Ln connectlon wlth such transfers and that

tax was not pald when due.

8. It ls petltloner's posltlon that the penalty should be abated. In

thls regard, petltloner polnts out that the galns tax was, at the tine of the

transfers ln questlon, a relatively new tax and asserts there exlsted questlona

and uncertalntles concerning the tax, partlcularly wlth respect to cooperatlve

converslons. In partlcular, petltlonerts representatlve ln the cooperatlve

cLoslng expressed hls then clalned uncertalnties as to the treatment of mortgage

lndebtedness accompanylng the property and as to whether lt was the sponsor-to-

corporatlon transfer or rather the lndlvldual apartment unit transfers whlch

constltuted the taxable event.
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9. Ms. Sorln flrst contacted the Goldschnldt firn ln early July 1984 to

schedule audl.ts for this petltloner and other cooperatlve converslons belng

handled by the Goldschnldt flrn. The Flrm provlded all necessary records for

the audlt. Also supplled, at the audltorts request, nas a llst of the converslons

handled by the Goldschnldt flrm. The Firmrs personnel were cooperatlve wlth and

helpful to the audLtor durlng the course of the audlt of thls petltloner and a

nuuber of ocher cooperatlve converslons belng audlted.

10. Petitloner asserts that the audltor had secured from her eupervlsors

an agreement, based on her reco'nmendatlon, that penalty would not be lnposed

agalnst petitloner or any of the other petitlooers belng audlted and represented

by the Goldschmldt flrm.

11. Notwlthstandlng the assertLon of havlng had questlons about the gatns

tax and lts calculatlon relatlve to cooperatlve converglon sltuatlons, there ls

no evldence of wrltten requests by petltloner to the Audlt Dlvlslon for guldance

or an explanatlon of Audltrs interpretatlon of the Tax Law, elther at the tlne

of the subJect transfers or previously at the tLrne of the transfer of the

property to the corporatlon. Petltlonerts representatlve malntalns phone calls

were made to the Audit Dlvlslon but that "lnconcluslve results" were obtalned.

12. It was adnltted that each of petitlonerrg prlnclpals had a long tern

lnvolvement ln and was famlllar wlth the real estate tndustry, ln general' and

cooperatlve converslons ln partlcular.

CONCLUSIONS OF LAW

A. That Tax Law $ L446.2 provldes, ln partr  that:

"[a]ny transferor falllng to flle a return or to Pay any tax wlthln
the tirne requlred by thls artlcle sha1l be subJect to a penalty of
ten per centum of the amount of tax due plus an lnterest penalty of
two per centum of such amount for each month of delay or fractlon
thereof after the explratlon of the flrst month afcer such return ltas
required to be flled or such tax became due, such lnterest penalty
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shall not exceed twenty-fLve per centum ln the aggregate. If the tax
connlsslon deternlnes that such fallure or delay was due to reasonable
cause and not due to wlllful neglect, it shall renlt, abate or walve
all of such penalty and such lnterest penatty."

B. That lt ls not dlsputed that returns, were not tlnely ftled and tax was

not tlmeLy reDlt,ted ln connectlon wlth any of the nLnety transfers in questlon.

In defense of Lts tardinessr petitloner asserts the exLstence of uncertalntles

wlth respect to the calculatlon of the tax and as to lts flllng and payuent

requlrements. Ilowever, the evldence does not support such aesertlons as

constltutlng a reasonably held posltlon warrantlng abatement of the penalty

lnposed. It ls noted, contrary to the assertlon of uncertalnty aa to whether

the sponsor-to-cooperatLve transfer or the lndlvldual unlt transfers were the

taxabLe event(s), petltloner nas alrare of and took the steps neceasary to flle

for, request and receive a Statement of No Tax Due on its transfer of the

property, as aponsor, to the cooperatlve corporatlon. Moreover, guldellnes as

to the taxablllty of cooperatlve converslons had been lssued by the Audlt

Dlvlslon and were avallabLe wel-l before the subject audit oc"orred.l Glven

the avallablllty of such guldellnes, lt ls a reasonable expectatlon that

petltLoner should have been or become alrare of the requlrement of and llablllty

for failure to tinely fLle and pay. Petltlonerfs fallure in thls regard raLses

a questlon as to whether the tax wouLd have ever been pald, absent an audlt.

C. That notwlthstandlng any understandlng that penalty would not be

lnposed, as coomunlcated by the audltor to petlttoner, the fact remalns that

Department of Taxatlon and Ftnance Publlcatlon 588, "Questtons and Answers
- Galns Tax on Real Property Transfersttr rrse lssued in August 1983.
Questlon and Answer number 20 ln such publlcatton, as well as Technlcal
Servlces Bureau Memorandrrm 83-2(R), lssued on August 22' 1983, dlscuss the
taxablllty of and set forth the fll lng requlreuents for transferors of
cooperatlve unlts.
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penalty was lmposed. It thus Ls lncumbent upon petltloner to establlsh that

penalty ls lnapproprlate and should be abated. Ilere, the facts do not supPort

abatement. Petltlonerrs assertlons, centered essentiaLly on alleged lgnorance

and/or mlsunderstandLng of the law and upon subsequent cooperatloo gtven to an

audltor in the conduct of audlts, does not explaln or Justlfy the fatlure to

fLle and pay lnltLally at the tlne of the transfers or, given petltlonerrs

prlncLpalsr lnvolvement tn and famlllarlty wlth the real estate lndustry, and

co-oplng ln partlcular, ac any tlme prlor to the audlt.

D. That the petltlon of The 345 Conpany ls ln all respects denled, and

the Notlce of Deternlnation of Tax Due Under Tax Law ArtlcLe 31-8, lssued on

January 23, 1985, ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUN 0 e 1987
PRESIDENT


