
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Shefa Realty Associates

for Revislon of a Determlnation or for Refund
of Tax on Gains Derlved from Certaln Real
Property Transfers under Artlcl-e 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snaye belng duly sworn, deposes and says that
he/she is an employee of the State Tax ComLsslon, that he/she is over 18 years

of age, and that on the 15th day of September, 1986, he/she served the wlthln
not lce of Declsion by cert l f led mal l  upon Shefa Realty Assoclates the
petltioner in the wlthln proceeding, bI encloslng a true copy thereof I'n a
secureJ-y sealed postpald rtrapper addressed as follows:

Shefa Realty Associates
P . O .  B o x  2 2 1
Brooklyn, NY IL?IL

and by deposltlng same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal

Servlce within the State of New York.

That deponent further says that the sald addreasee ls the petitloner
herein and that the address aet forth on saLd nrapper ls the last known addrese
of the pet i t loner.

Sworn to before ne thls
15th day of September, 1986.

ter oat

Pursuant to Tax Law sectlon I74



STATE

STATE

OF NEIT YORK

TAX COMMISSION

In the Matter of the PetltLon
of

Shefa Realty Assoclates

for Revislon of a Determlnation or for Refund
of Tax on Galns Derlved from Certaln Real
Property Transfers under Art ic le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Comml.ssion, that he/she is over 18 years
of ager and that on the 15th day of Septenber,  1986, he served the wLthln
notLce of Decision by certlfled mal.J- upon Meyer Lieber, the representative of
the petitloner in the wl-thin proceeding, bI encloslng a true copy thereof ln a
securely sealed postpaid lrapper addressed as folLows:

Meyer Lleber
L24L 44 th  s t .
Brooklyn, NY 11219

and by depositing same enclosed ln a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the Unl.ted States Poetal
Service withln the State of New York.

That deponent further says that the said addressee is the rePresentatlve
of the petltloner herein and that the address set forth on sald wraPPer ls the
last known address of the representative of the petltioner.

Sworn to before me this
15th day of September, 1986.

ster oat
pursuant to Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

Septenber 15, 1986

Shefa Realty Associates
P . O .  B o x  2 2 1
Brooklyn, NY 11211

Gentlemen:

Please take notice of the Decision of the State Tax Connlssl.oa enclosed
herewith.

You have now exhausted your right of review at the admtnistrative level.
Pursuant to sectlon(s) 1444 of the Tax Law, a proceeding ln court to revlew an
adverse declsion by the State Tax Conmlssion nay be lnstltuted only uoder
Article 78 of the Gl"vil- Practlce Law and Rules, and must be co'n'nenced in the
Suprene Court of the State of New York, Albaoy Countyr nlchln 4 nonths fron the
date of thls not ice.

InquLrles concerning the computatlon of tax due or refund allowed ln accordaace
wlth this declslon may be addressed to:

NYS Dept. Taxatlon and Ftnance
Audlt Evaluatlon Bureau
Assegsment Revlew Unlt
Bullding #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

Taxing Bureaurs Representatl.ve

Petltloner t s Representatlve :
Meyer Lleber
L24L 44 th  St .
Brooklyn, NY 11219



STATE OF

STATE TAX

NEI^I YORK

COMMISSION

In the Matter of the Pet l t lon

o f

STIEFA REALTY ASSOCIATES

for Revlslon of a Deternlnatlon or for Refund
of Tax on Galns Derived from Certaln ReaI
Property Transfers under Art lc le 3l-B of the
Tax Law.

DECISION

Petl t ioners, Shefa Realty Assoclatee, P.0. Box 22L, Btooklyn, New York

11211, fLled a pet i t lon for revlslon of a deterninatton or for refund of tax on

galns derLved from certain real property transfers under Artlcle 31-B of the

Tax Law (Fl1e No. 61452).

A hearlng was held before Dennle M. Galllher, Hearing Officer, at the

offlces of the State Tax Conmlssl-on, Two World Trade Center, New York, New

York ,  on  March  6 ,  1986 a t  1 :15  P.M. ,  w l . th  a l l  b r ie fs  to  be  subml t ted  by  Apr l l  17 ,

1986. Petitloner appeared by Meyer Lleber, CPA. The Audit Dlvlslon appeared

by  John P.  Dugan,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Wheuher the

tax returns and

penalty asserted agalnst petltloner for fal"lure

pay tax due under Tax Law ArtLcle 3l-B ehould be

to tinely flle

abated.

FINDINGS OF FACT

1. On March 5, 1985, fol lowing ao audlt ,  the Audlt  Divl .s lon Lssued to

petl.tLoner, Shefa Realty AssocLatesr a Notlce of Determlnatlon of Tax Due Under

Tax Law Artlcle 31-B ("gal"ns taxrr), lndlcatlng galns tax due ln the amount of

$90'132.00, plus penalty and Lnterest.  Thl.s not l .ce pertained to aa audit

concernLng Mayfalr Tenants Corp. ("Mayfairt'), I cooperatlve houetng corporatlon



-2-

to whlch petltloner, as sponsor under a cooperatlve conversl"on plan, had

transferred certatn real property Located ln Queens Countlr New York. Thls

transfer of the real property fron petltloner, as sponsor' to Mayfalr occurred

on or about June 11, 1984. However,  the deed was held In escrow by pet l t lonerfe

att,orneys until August 26, 1984, the date upon which petltloner was Lesued a

Statement of No Tax Due by the Audlt Dlvlslon ln connectlon wlth lte transfer

of the real propert l r  as sponsor,  to Mayfal"r .

2. Petltloner determlned that since the underLying property had been

transferred to Mayfair after the March 28, 1983 galns tax effecttve dace, the

saLes of lndlvldual apartment unlts at Mayfalr would be transfers subJect to

gains tax. Accordlngly,  based on data suppLied by pet l t lonerts cert l f led

public accountant, petltLonerrs attorney prepared gal.ns tax computatloos for

such untt  t ransfers. Pet l t lonerts accountantrs revlew of the Mayfalr  eacrow

account l"ndlcated that gains tax, as computed, had been pald.

3. In or about September of 1984, whi le account lng for pet l t lonerrs

acquisltlon of a dlfferent parcel of property, the funds for whlch purchase

came from the ltayfair cooperatlve proceeds, petltlonerrs accountant discovered

that the above-noted galns tax monies were used ln paynent for thls purchaee

and had not, as was bel-l"eved, been pald tn connectlon wlth tranefers of the

Mayfalr cooperatlve apartment unlts.

4. The maln explanatlon offered for the petltlonerfs fallure to tlmely

flle and pay ls thls apparent misunderstandlng between petltlonerrs accountaot

and attorney ln thl"s natter.

5. PetltLoner admits that returns requlred under Tax Law Artlcle 31-B

were not tinely filed nor waa gains tax tl"nely pald ln connectlon ltlth the

subJect transfers of apartuent unLts. Petitioner does not contest the tax and
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l"nterest deternlned to be due on audtt and, ln fact, has pald such amounts.

However, petltloner does contest the lnposltlon of the penalty for late fll lng

and payment, assertlng rellance upon the advlce of lts certl.fied publlc accountant

and lts attorney, and nottng the clrcumstances and mlsunderstandl"ng prevtously

descrlbed. Further,  pet l t ioner notes that upon learnLng of Lts error,  the

Audlt Divislon was contacted shortly thereafter to schedule the audit and

determlne pet l t ionerrs gains tax l labl l l ty.

6. Petitlonerrs tno princlpals earn thelr llvellhood through real estate

transactlons ln and around the New York Clty metropolitan area.

CONCLUSIONS OF LAW

A. That Tax Law sect lot  L446.2(a\ provides, ln part  that:

"[a]ny transferor falllng to f1le a return or to pay any tax withln
the time required by this article shall be subJect to a penalty of
ten per centum of the amount of tax due pJ-us an lnterest penalty of
two per centum of such auount for each month of delay or fractlon
thereof after the expLratlon of the flrst nonth after such return was
requlred to be fiLed or such tax became due, such lnterest penalty
shall not exceed twenty-flve per centum 1n the aggregate. If the tax
comnission deternlnes that such fallure or delay was due to reasonable
cause and not due to wlllful neglect, lt shall remit, abate or walve
al l  of  such penalty and such lnterest penalty."

B. That lt ls not dlsputed that, returns lrere not tLmely ftled and tax due

lras not, tlnely pald ln connect,l"on wlth the lndlvldual apartment unlt transfers

ln questton. The excuse advanced for such fallure, nauely nlsunderstandlng

between petltLonerts accountant and attorney, does not lrarrant abatement of the

penalty.



C. That the pet i t l "on of

penalty Lmposed for fatlure to

sustained.

DATED: AJ.bany, New York

sEP 1 51986
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Shefa Realty Assoctates ts hereby denled and the

tlnely fLle returns and pay tax when due ls

STATE TN( COMMISSION

PRESIDENT


