
STATE OF NEI{ YORK

STATE TAx COMMISSION

In the Matter of the Petltion
o f

Seminole llousing Corp.

for Redeterminatlon of a Deficlency or for
Refund of Tax on Galns Derived from Certaln
Real Property Transfers under Art lc le 31-B of
the Tax Law.

AFF:TDAVIT OF MAILING

State of New York :
s s .  :

County of Albany i

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax ConmissLon, that he/she is over 18 years

of age, and that on the 20th day of October, 1986, he/she served the ltlthl.n
notice of Decislon by certlfied nall upon Seninole Houslng Corp. the petltloner
in the wLthl.n proceeding, by encl-oslng a true copy thereof in a securely sealed
postpald nrapper addressed as fol lows:

Semlnole Houslng Corp.
l l l -15 Queens B1vd.
Fores t  H i l l s ,  NY 11375

and by deposLtlng same enclosed ln a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States PostaL
Servlce wlthl.n the State of New York.

That deponent further says that the said addressee is the Petittoner
hereln and that the address set forth on said wrapper ls the Last known address
of the pet l t loner.

Sworn to before me thls
20 th  day  o f  October ' - [986.

ster oat
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetitLon
of

SemlnoLe llousing Corp.

for RedetermlnatLon of a Deflclency or for
Refund of Tax on Gains Derived from CertaLn
ReaJ. Property Transfers under Article 31-B of
the Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax ConnlssLon, that he/she ls over 18 years
of age, and that on the 20th day of October, 1986, he served the rtLthln notlce
of Decision by certlfled mail upon Alfred J. Swan, the representative of the
petltloner ln the wlthln proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Alfred J. Swan
Maggln & Swan
509 l,Iadlson Ave.
New York, NY 10022

and by deposlting same enclosed ln a postpaid properLy addressed wrapper ln a
post offLce under the exclusLve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee le the rePresentatlve
of the petitioner herein and that the address set forth on. said wrapper ls the
last known address of the representatlve of the petitioner'.

Sworn to
20th day

before me
of Octob

pursuant to Tax Law sectlorr I74
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October 20, f986

Seninole llouslng Corp.
111-15 Queens Blvd.
Foregt Hi l ls,  NY 11375

Gentlemen:

Please take notlce of the Declelon of che State Tax Comlsslon eoclosed
herewith.

You have now exhaueted your right of revtew et the adnlnlstratlvc level.
Pursuant to sectlon(s) 1444 of the Tax Law, a proceedl"ng 1o court to revlew an
adverse decislon by the State Tax Comlsston nay be lostituted oaly under
Article 78 of the Clvll Practlce Law and Rulesr and must be corn'nenced in the
Supreme Court of the State of New York, Albaoy Countlr lrlthLn 4 mouths fron the
date of this notlce.

Inquirles concerntng the conputation of tax due or refund allowed in accordance
wl"th thls declsioo nay be addresged to:

NYS Dept. Taxatlon and Flnance
Audlt EvaLuatlon Bureau
Assesgment Review Unlt
BulLdlng /19, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureauta Representative

Petltloner I s Representatlve:
Alfred J. Swan
ltaggln & Swan
509 Madlson Ave.
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f
:

SEMINOLE ITOUSING CORP.

for Revislon of a Determlnatlon or for Refund
of Tax on Galns DerLved from Certaln Real :
Property Transfers under Artlcl-e 31-B of the
Tax Law. 3

DECISION

PetLtloner, Senl.nole HougLng Corp. r 111-15 Queens Boulevard, Forest ll l l ls,

New York 11375, flled a petltLon for revl.slon of a determl"natlon or for refund

of tax on galns derlved from certaln reaL property transfers under ArtlcLe 31-B

of the Tax Law (Fl le No. 58096).

A hearing was,held before DanLeL J. Ranalll, Hearlng Offlcer, at the

offlces of the State Tax Conmlsgl.on, Two World Trade Center, New York' New

York, on October 10, 1985 at 9:50 A.M., wlth al l  br lefs to be submitced by

Jamtary 27,1986. Pet l" t l "oner appeared by }4aggln & Swan, Esqs. (Al fred J.  Swan,

Esq.r of  counsel) .  The Audit  Dlvls lon appeared by John P. Dugan, Esq. (Paul A.

Le febvre ,  Esq. r  o f  counse l ) .

ISSUE

Whether certaln expenditures claimed by petltloner in reductlon of the

amount of galn subJect to t€D( under Tax Law ArtLcLe 31-B were properly dlsallowed

by the Audit Divl"sion.

FINDINGS OF FACT

1. Petltloner, Seml.nole Housing Corp., nas the owner of two apartment

bui ldlngs Located at.  72-6I and 72-81 113th Street,  Forest HlLls,  Queens County,

New York.
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2. In July of 1982, the New York State Department of Law accePted for

fll ing petltlonerfs Plan to convert lts two apartnent buLldlngs to cooperatlve

ownership. This Planr whl"ch was subsequently amended on several occasiong, hae

always renained ln full force and effect, but lras not declared effectlve untll

November 9, L984 (see Flndlng of Fact "6",  lnfra).

3.  On August 30, 1983, pet l t loner,  havlng been theretofore uosuccessful

Ln securing l"ts tenantsr cooperatlon ln carrying out lts cooperatlve coovergton

Plan, entered into a contract to sell the land and bulldlngs whlch were the

subject of such Plan, and al-so the Plan ltself, to Lee WaLLach. Lee Wallach

thereafter assigned the contract to Meadow Glen Realty Co.

4. CLoslng of title on the premlses and transfer of the Plan under the

contract took place on November 2L, 1983.

5. In connect lon wl"th the pet l t ionerrs transfer of t l t le to the premlsee

on Novembet 28, 1983, real property tranfer gains tax ("galns tax") was pald by

pet l tLoner in the aggregate anount of $149,696.20.

6, The Plan, as transferred and as subsequently a.nended, was thereafter

declared effect lve by not lce dated November 9, 1984. 0n Februaty 28, 1985'

tltle to the premtses was conveyed by Meadow Glen Realty Co., as sponsor' to

Senlnol-e Owners Corp., a cooperatLve houslng corporatlon.

7. On July 25, 1984, petLtLoner f l " led a Clatm for Refund of Real Property

Transfer Gains Tax ln the amount of $261975.18. Thls clalm ltas premised upon

pet l t lonerrs assert lon of the exlstence of addlt lonal expenses, total l tng

$269,755.76, incurred Ln preparlng and f l l ing l" ts Plan and Ln closlng of tLt le

to transfer the premlses. These claimed expenses, not prevlously Lncluded ln

computl"ng the amount of gain subJect to tax, are aa follows:
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ADDITIONAL EXPENSES
NOT PREVIOUSLY DEDUCTED FOR NEW YORK STATE

TRANSFER GAINS TAX

ACTUAL CLOSING EXPENSES:

a) New York Clty ReaI Property Transfer Tax
b) Prepaynent Charge on Mortgage (New York Life at closlng)
c) Legal Fees (Maggln & Swan) Closing onLy, excludes co-oping

ADDITIONAL EXPENSES RELATED TO PROPOSED CO-OPING:

d) Legal Fees (Maggin & Swan)
e) Ext,ension Fee - New York Llfe
f)  Brokerrs Retalner Lost (Sulzberger-Rolfe)
g) Englneer (CharLes B. Ferrl"s)
h) Department of Law
1) Printing (Aztech Documents Systens)
j ) Advertlsing (Nerumark, Posner & Mltchell)
k) Tttle Survey (Haubenrelch & McDanlel)
1) Appraisal Fee (Dorman & Wllson)
m) AccountLng Fees (Alexander Grant & Marks Shron)
n) Gl l  Slgns
o) Sales Off ice Expenses (Con Ed.,  Tel-ephone, SuLzberger,  etc.)
p) Miscell-aneous Expenditures

TOTAL

$  94 ,860 .00
42,4L8.43
23,7L3.97

$160 ,992 .40

$  21 ,153 .19
10 ,000  .00
10 ,000 .00
5  ,350 .00

10 ,  120 .00
2L ,656 .47
11 ,071 .80
I  , 825  .00

500 .00
I  I  , 900 .00

405.94
4 ,330  .96

450 .00
$108 ,763 .36

$269,755.76

8. In response to the petltionerrs clalm for refund, the Audl,t DLvlsLon

issued tno let ters,  dated September 7, 1984 and December 4, L984' respect lvely.

The Septenber 7, L984 let ter al lowed l tems rrdrr,  rrgrr ,  t rhrr ,  t tkt t ,  t t l t t  aod t tpt t ,  ag

set forth ln Flndl.ng of Fact "7tt ,  total l lng $39,398.00 as proposed co-opLng

coats expended to make the property marketable. However' the balance of the

clained co-oping costs, as well as the other clatned costs were rejected ae

costs lncurred as a reault of the sale of the property. The Decembet 4, L984

for i tems t t l t t  and t tmtt ,  total l lng $33,556.00'  butletter made

disallowed

further al-lowance

the bal-ance of the remainlng cLaimed items. In turn' refund checks

of $3 1939.40 and $3,355.60 were authorlzed and lesued to pet l tLoner.



-4-

9. In thl"s proceedtngr petlt!.ooer has conceded the Audlt Dlvlsionts

disal lonance of i tems rr j r t ,  rrnrr  and t tot t ,  as set forth ln FindLng of Fact t rTtt ,

and reduced l ts claim for refund to $181099.I4. Pet i t ioner thus contests only

the dleallowance of the followlng ltens:

Item

a
b
c
e
f

Descript ion

New York Clty Real Property Transfer Tax
Prepaynent Charge on Mortgage (N.Y. Life)

h;ea*"ffi",581?ft ltg ftll)
Brokerrs Retainer 

TorAL

Amount

$  94 ,860 .00
42,4L8 .43
23.7L3.97
10 ;000 .00
t0 ,000 .00

Filtqtr2-3O

10. There ls no dLspute as to the actual expendlture of the above-noted

sums' and it is only the question of thelr alLowablllty as an offset to gaLn

whlch ls in lssue. Itemtrftt above Ls sought ln the nature of ao expense

lncurred for preparlng the PLan, whl1e ltems rrarr, rrbrr, ttctt and ttett are aought

as reasonabLe and necessary expenses ln connectlon with petltLonerrs tranefer

of the premtses.

11. Petl"cl.oner ralses the foll-owlng polnts wlth respect to the dl.sallowed

l"tems:

I tems t tb t t  and t te t t :

Prepaynent  Charge ($42,418.43)  and Ex tens lon  Fee ($10,000.00) :

-- At the ttne petttloner orLglnally pronulgated Lt,s Plan, the land

and butldings whlch were the subJect matter thereof were subJect to a

first mortgage loan held by New York Life Insurance Conpany whlch mortgage

contatned a due-on-sale clause. In an effort to clrcr:mveot such elause

and to provlde for a mortgage subJect to whlch tltle could be taken by the

cooperative corporatl.on (the Attorney General would not approve the PLan

and mortgage unless the due-on-sale cl-ause was elimlnaced), a fee of

$10,000.00 was paLd to New York Ll fe for i ts considerat lon of a proposaL
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to eliminate the clause and a11ow petitloner to co-op wlth the exlstlng

mortgage. lJhen time ran out on this posslbtltty, however, the nortgage

was pald upon peti.tionerrs transfer of the premlses, lncludlng a prePayment

premlum of $42,418.13. Pett t ioner maintalns that without such payment,

the transfer of title and of rights to proceed wtth the co-op Plan could

not have been legally consurnnated.

I tem " f "  -  Sa les  Agent fs  (Broker 's )  Fee ($101000.00) :

-- The co-op Plan whLch eventually was consuimated, was deveLoped

by pet i t ioner with the assLstance of Sul-zberger-Rolfer Inc. as sales

agents. Sulzberger-Rolfe, Inc. had contracted for a minimum agreed

brokerage fee of $50,000.00 under a sales agent agreement which obl lgated

pet l t loner to make a f i rst  paynent thereunder of $101000.00. In turn'

Sulzberger-Rolfe was to prepare a flnancial plan of cooperative ownership

relatlve to the property and carry out, in conjunction wlth the cooperatlve

sponsor and the cooperative corporatlon, the steps necessary to consummate

the transLtlon to the cooperatlve form of ownership. I,lhen petitloner

transferred such Plan to lleadow Glen Realty Co., the contract of sale

provided that Meadow Glen would assume the bal-ance of petltioner's obllga-

tions under such Pl-an. Petitloner was not reimbursed by Meadow Glen for

such $10,000.00  expend l tu re .

I tem f rc r '  -  Lega l  Fee ($23,713.97)  to  Trans fer  T i t le  and P lan :

-- As noted prevlously (gg Findings of Fact "7" and "8", ggg,),

petitioner paid its attorneys an agreed sum for servlces in preparlng the

PLan, which expense was al-l-owed in reductlon of the gain on the subject

transfer. However, the Audit Dlvision dLsal-lowed the addltional- fee of
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$23,713.97 paLd by pet i t ioner to l ts at torneys for handl lng the transfer

of title to the premlses and the Plan to Meadow Glen Realty Co.

I tem "a" -  New York Clty Real Property Transfer Tax ($94'860.00):

-- Petitloner argues that wlthout paynent of thls tax, tltle to the

property (and thus the ablllty to co-op Ehe prenlses) could not have been

legally aequired by lleadow Glen Realty Co.

L2. Petl"tLoner nalntalns that the lnstant transactlon was unusuaL l.n that

the transfer at lssue was a transfer of the real property, accompanied by the

transfer of a co-op plan set, up by petittoner but nade effectLve as to and

consunmated by petltlonerfs transferee. Petltloner asserts that slniLar

expenses have beea aLlowed l.n other situatlons handl-ed by petl"tlonerts attorneys'

and urges, notntthstandlng that petltloner was not, uLtlnately' the co-op

sponsor, these expenditures fall wlthln the splrlt of Tax Law Artlcle 31-B ae

origlnaL1y enacted and should be aLlowed.

CONCLUSIONS 0F LAI'I

A. That Tax Law sectLon 1441, which beca,me effect lve March 28, 1983,

Lmposes a tax at the rate of ten percent upon galns derived from the transfer

of real property wlthln New York State.

B. That Tax Law Sect l .on 1440.1 provideer ln part ,  that ' r t fc]onelderat loof

means the prLce pald or requlred to be pal.d for real property or any lntereet

thereln, less any customary brokerage fees related to the transfer lf patd by

the transferor" (enphasl,s added).

C. That Tax Law sect lon 1440.5, as ln effect on the November 21, 1983

date of the transfer tn queetlon, provided as follows:

"torlglnaL purchase prlce' means the consideratlon (1) pald by
the transferor to acqulre the lnterest in the real property or (11)
ln the case of property acqul"red through gl"ft or lnheritance' the
conslderatlon pald by the last transferor who pald conslderatlon to
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acgul-re the interest Ln the real property; plus in both cases the
consi.deration by the transferor for any capLtal- lmprovements nade to
such real property (including ln the case of clause (il) above, those
by the last transferor who pald consideration) prlor to the date of
transfer. In the case of a transfer of a controll-ing lnterest ln an
entlty with an interest in real propertyr there shal-l- be an apportion-
ment of the origlnal purchase prlce of the interest in real property
to the control-l-ing Lnterest for the purpose of ascertaLning the
orlginal purchase price of such controlling interest.rl

D. That Tax Law sect ion 1440.5 as above, was repealed by L. 1984' c.  900,

$ 3, with new subdivlslon 5 added in its place and provl.dingr in relevant Part'

as fol lows:

"(a) fOriginal  purchase pr lcet means the considerat ion paid or
required to be pald by the transferor; (1) to acqulre the lnterest ln
real propertyr and (1i) for any capitaL inprovenents made or regulred
to be made to such real property, lncluding solely those costs which
are customarlr reasonable, and necessary, as determined under rules
and regulatlons prescribed by the tax conmission, incurred for the
constructlon of such lmprovements. Orlglnal purchase prlce shal1
also include the amounts paid by the transferor for any customaryt
reasonable and necessary legal, engineerlng and architectural fees
incurred to seLl- the property and those customary, reasonable and
necessary expenses incurred to create ownershlp interests ln property
ln cooperative or condomLnlun form, as such fees and expenses are
determlned under rules and regulations prescribed by the tax comisslon.tt

E. That as the above-quoted sectlons reveal, it was the amendnent to sub-

divlsion 5 of Tax Law sectlon 1440 by whlch the meanlng of orlglnal purchase

price rras expanded to a1low inclusion therein of customarlr t€asonable and

necessary expenses relat ing to:

a.)  the construct ion of capltal  inprovements;

b.) legal, archltectural and engineerlng fees incurred to sel-l-
the property; and

c.) expenses incurred to create ownershlp interests in coopera-
tlve or condomlnlum form.

This new subdlvislon 5 was made effective as of Septenber 4' 1984 and was not'

unl ike certain other port lons of L.  1984, c.  900, made retroact ive to pr ior

per iods .
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F. That none of the flve dlsallowed ltems in questlon lrere, at the tlue

of the transfer, properly lncludable elther as part of petltionerte orlglnal

purchase prlce reducLng gal.n or, ln the case of the saLes agentts feer as a

reductlon in the amount of conslderatlon recelved.

G. That although petltioner lnltlally deveLoped the cooperative pl-an'

petltloner ltas not the cooperatl"ve sponsor for the subject property. I^Ilth

respect to the sal-es agentrs fee (see Findlng of Fact r f l l r r ,  I tem "f") ,  there

has been no showing that thls fee was for servlces rendered relacLve to petL-

tionerfs transfer of the property to Lee Wallach. Hence lt Ls not allowable ln

reductlon of conslderatlon received pursuant to Tax Law $ L440.L. With respect

to the baLance of the dlsal loned i tems (see Flndlng of Fact ' r l l r f ) ,  none of such

itens of expense constltuted part of the consideratlon paid by petltloner to

acquire the property nor were they l-ncuned for or attrlbutable to capital

lmprovements made to the property. Hence, such Ltems did oot fall wlthl"n the

terms of Tax Law $ I44O.5 as orlglnally enacted and as effectlve at the time of

the subJect transfer, and thus these expenses were properly dlsallowed as part

of petitlonerts clalmed origlnal purchase prl"ce for the premlses. Finallyl the

petitlonerrs assertions that the Audlt Dlvlslon has allowed slnllar expensea ln

analogous sLtuatlons neither establlshes the propriety of euch allowances nor

blnds the Comisslon to al-low the expenaes at Lssue hereln.



H. That the petltion

Audl"t Divlslonrs denial of

o f  $18,099. I4  l s  sus ta lned.

DATED: Albany, New York

()cT 2 0 1986
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of Semlnole Housl.ng Corp. Ls hereby denLed and the

petLtionerts clalm for refund ln the reduced amount

STATE TN( COMMISSION

\-lR GX*x*
coMMrssro\lR


