
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl.tloa
o f

Sanjaylyn Co.

for Revlslon of a DetermLnatlon or for Refund
of Tax on Galns Derived fron Certaln Real
Property Transfers under Art lc le(s) 318 of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
9 3 .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, depoges and saye that
he/she ie aa enployee of the State Tax Cornmlsslon, that he/she tg over 18 yeare
of age, and that oo the 23td, d.ay of December, 1986, he/she served the lrlthlo
notlce of Decislon by certifled mal1 upoa Sanjaylyn Co. the petitloner la the
wlthtn proceedtng, b)/ enclostng a true copy thereof ln a securely sealed
postpald wrapper addressed as follows:

Saojaylyn Co.
142 Sancome St.
San Franclsco, CA 94104

and by deposLtlng same encLosed ln a postpald properly addressEd wrapper ta a
poet offlce under the excluslve care and cugtody of the United States Posta1
Sarvlce wlthln the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereiu and that the address set forth on sald lrrapper ls the last koowr addrese
of the pett t loner.

Sworn to before ne thlg
23rd day of December, 1986.

thorlzed to adninlster oaths
pursuant to Tax Law sectloo, L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petttton
of

Sanjayl-yn Co.

for Revlsion of a Determinatlon or for Refund
of Tax on Galng Derived fron Certaln Real
Property Transfers under Art tc le(s) 31B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/ghe is an enployee of the State Tax Commlssion, that he/she ls over 18 years
of age, and that on the 23rd day of December, 1986, he served the within notl"ce
of Declston by certlfled nall upon lloward Dean, the representat,tve of the
petLttooer ln the wlthLn proceedlnB, b]r encloslng a true copy thereof ln a
secureLy sealed postpald lrrepper addressed as follong:

Iloward Dean
280 N. Central  Ave.
Hartsdale, NY 10530

and by deposlting same encLosed tn a postpald properly addreesed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States PostaL
Service wlthln the State of New York.

That depooent further says that che sald addressee Ls the represeotattve
of the petltloner hereln and that the address set forth on satd lrrapper ls the
last koonn address of the representatlve of the petitloner.

sworn to before ne thts
23rd day of December, 1986.

pursuaot to Tax Law secclon 174
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Decenber 23, 1986

SanJaylyn Co.
142 Sancome St.
San Francisco, CA 94L04

Gentleuen:

Please take nottce of the Dectslon of the State Tax Conmlsston enclosed
herewl"th,

You have now exhausted your rlght of revlew at the admlal"stratlve level.
Pursuant to sectlon(s) L444 of the Tax Law, a proceedlng in court to revlelr an
adverse declsl"on by the State Tax ComuLssl"oa nay be lnstttuted only under
Artlcle 78 of the Clvll Practtce Law and Rulegr aod must be co'nmenced l.n the
Suprene Court of the State of New York, Albany Countyr lrtthln 4 nonths from the
date of thls notLce.

Inqulrles concerntng the computatton of tax due or refund allowed ln accordance
wlth thls declston may be addressed to:

NYS Dept. TexatLon aod Flnance
Audlt Evaluatlon Bureau
Assessment Revlew UnlE
Bulldlng f9, State Canpus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxtng Bureaurs Representatlve

Petttioner I s Representatlve s
tloward Deaa
280 N. CentraL Ave.
Hartsdale, NY 10530



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petitlon

o f

SANJAYLYN CO.

for Revl.sion of a Determinatlon ot fot Refund
of Tax on Gains Derived from Certaln Real
Property Transfers under Artl.cl-e 31-B of the
Tax Law.

DECISION

Peti t loner,  Sanjayl-yn Co.,  142 Sancome Street,  San Francisco'  Cal l fornia,

94104, ftled a petitlon for revLslon of a determl-natlon or for refund of tax on

galns derived from certain real property transfers under Article 31-B of the

Tax Law (Fi le No. 67259).

A hearing was hel-d before Dennis M. Galllher, Ilearlng Officer' at the

offlces of the State Tax Commlssion, Two trlorld Trade Center' New York, New

York, on August 6, 1986 at 9:15 A.M., with alL br lefs to be subnit ted by

September 22, 1986. Pet i t loner appeared by Howard Dean, Esg. The Audlt

Divis lon appeared by John P. Dugan, Esq. (Paul-  A. Lefebvre, Esq.,  of  counsel) .

ISSUE

tihether the Audit Division properly aggre9Ated the consideratlon recelved

by petitioner upon its transfets of three contlguous properties, such that the

aggregate conslderation receLved was in excess of one nll-Llon dollars thereby

subjectlng such transfers to tax under Tax Law Articl-e 31-B.

FINDINGS OF FACT

1. Pet i t loner,  Sanjaylyn Co.,  was the owner of

real property, contiguous to each other and located

of these parcels, knor,m indivldually as I67-L4 l46th

three separate parcels of

ln Janalca, New York. Each

Road ("Parcel Arr), L46-27
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167th  St ree t  ( ' rParceL B ' r )  and 146-35 167th  St ree t  ( "Parce l  C" ) ,  houses  a  one

story warehouse and office buildlng. The premises are collectively referred

herein as the propert ies. Pet l tLoner acqulred t l t le to the propert les as

fol lows:

- Parcel A (167-L4 146th Rd.) -  pet i t ioner acquired t i t le fron
Snnfdzubin and ALan R. Salamon, as Trustees, on May 11, L979
at  a purchase pr lce of  $631r000.00;

Parcel B (146-27 167th St.)  -  pet i t ioner acqulred t l t le fron
Snmey nubin and Alan R. Salamon, as Trustees' on September 19'
L977 a t  a  purchase pr ice  o f  $3281000.00 ;

Parcel C (146-35 167th St.)  -  pet i t ioner acquired t l t le fron
iE;?!i:-Rubln on Decernber 15, L97L at a purchase prlce of
$ 3 0 7 ,  5 0 0 .  0 0 .

2. Each of the three propertles was leased to a different tenant by

pet l t ioner during i ts per iod of ownershlp of the propertLes. Pet i tLoner nade

no structural alteratlons to any of the properties, and did not change the

square footage or make any additions to any of the properties.

3. As noted, the three propert ies were purchased by pet i t loner on dl f ferent

datesr arld were purchased for lnvestment purposes. At hearlng, petitioner

showed that the properties had separate util-lties, insurance policles, real

property tax assessments and cert l f lcates of occupancy.

4. In 1985, the propert les were pl-aced by pet i t ioner in the hands of

Sholom and Zuckerbrot Realty Corp (r'the broker") as broker to selL the ProPertles.

A separate one page brokerage agreement between petitioner and the broker waa

executed for each of the three propert les. These agreements, dated August 14,

1985, ref lect di f ferent sel- l - lng pr ices for each property '  with dtf ferent

brokerage commisslons payable on each property based upon the dLfferent selllng

price of each parcel.
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5. Advertlsements to sell the properties as pI-aced by the broker indlcated

that the properties could be purchased either separately or together as a

package. One such (undated) llsting reveals selling prlces, includlng a

ttpackage pr lce, t t  as fol lows:

Parcel A
ParceL B -
Parcel C -
Package Prlce

$1 ,500 ,000 .00
870 ,000 .00
660 ,000 .00

3 ,000 ,000 .00

6. On Septenber 10, 1985, pet i t loner executed three separate contracts of

sale with Porterfleld Real-ty Corp. or asslgns, each being a separate contract

pertaining to one of the three propertles. The contract pertaining to Parcel A

cal led for a purchase pr ice of $9501000.00, that pertalning to ParceL B cal led

for a purchase pr lce of $700,000.00 and that pertainlng to Parcel C cal led for

a  purchase pr ice  o f  $500,000.00 .

7. In addit lon to the aforementloned contracts,  pet l t loner and Porterf ie ld

Realty Corp. also executed on September L0, 1985 an ttAgreement in Event of

Defaul-t". Thls agreement provi.ded 1n part that a breach by elther party under

any one of the three contracts would constLtute a breach under all three contracts.

This agreement further provided, at paragraph 5, as follows:

"SelLer convenants that it will on the closing pay any taxes due
by reason of the Tax on Galns Derived From Certaln Real Property
Transfers pursuant to ArtIeLe 42 (b) [slc] of the Tax Law. In
addition, Sel-ler agrees that lt shall- pay such galns tax as the State
taxlng authorl-ty assesses by reason of said authorlty treating the
sale of the three parcels as one transactlon. In addltlon, Seller
agrees that it shall advlse the State taxLng authoritles (by statenent
containing the items set forth on the annexed lnstrument) of the fact
that such three parcel-s are being sol-d by it to the same purchaser
for an aggregate pr lce ln excess of $1r0001000.00, and thatr  pursuant
to this agreement, a defaul-t under any of the contracts ls deemed a
default  under al l  of  the contracts.  Sel ler agrees that the form of
letter so advising the State Tax Department of the foregoing shaLl be
subject to the approval- (which shall not be unreasonably wlthhel.d) of
the Purchaser. SeLl-er shalL be entltled to rnake paynent of the gal.ns
tax, if any, under protest. Seller shall lndemnify and hold Purchaser
harml-ess from any pa)rmentsr penaltles, lnterest or taxes whlch may be
payable by Purchaser by reason of any galns tax payable by Seller Ln
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connection rrith the foregoing transactions. The provisions of this
paragraph shalL survlve the closlngs of t l tLe.r '

8.  Transfer of t i t le fron pet i t ioner to Porterf leLd Realty Corp. (ul t lnatel-y

to the North Shore Corporation via assignment) occurred at closlngs held on

dif ferent dates for each parcel- ,  to wit  Parcel A on October 7, 1985r Parcel B

on November 27, 1985 and ParceL C on December 5, L985.

9. As noted, the August 14, 1985 brokerage agreements llsted cornmission

amounts based on selling prices as follows:

Commlsslon Amount (based on) Selllne Prlce

Parce l  A  $42 '222.00  $950 '000.00
P a r c e l  B  3 1 , 1 1 1 . 0 0  7 0 0 ' 0 0 0 . 0 0
P a r c e l  C  2 6 , 6 6 7 . 0 0  6 0 0 ' 0 0 0 . 0 0

The actual selling prices recelved were these anounts (g Ffndlng of

Fact "6"). There lras no evidence produced detalling the nature of the negotla-

tlons or the method by which such selling prlces !ilere ultinately arrlved at

with Porterf ie ld Realty Corp.

CONCLUSIONS OF LAW

A. That Tax Law $I44L, which became effect ive March 28, 1983' lmposes

a tax at the rate of ten percent upon galns derlved from the transfer of real

property wlthin New York State. However,  Tax Law $I443(l)  provtdes that no

tax shal-l be imposed if the consideration is less than one mll-lLon dollars.

B. That Tax Law SL44O(7) provLdes, ln part ,  as fol lows:

trrTransfer of real  propertyr means the transfer or t ransfers of
any interest ln real property by any method.. . .Transfer of real
property shal- l  also lncLude part ial  or successive transfers.. .
pursuant to an agreement or pJ-an to effectuate by partlal- or
successlve transfers a transfer whLch would otherwlse be included
ln  the  coverage o f  th is  a r t i c le . . . . "

C. That the evldence lrarrants the concLuslon that the transactions ltere

properl-y aggregated and subjected to galns tax by the Audit Dlvlslon. Each of
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the properties was operated for the conmon purpose of generatl-ng rental lncome.

Moreoverr the propertles were offered for sale elther lndivldually g, g g

pl9EEE9, and ul-tlnately all three parcels were sold to one purchaser, within a

relat lvely close perlod of t lne. Pet l t loner dld use three seParate contracts '

three di f ferent closing dates and di f ferent sel l ing pr lces for the propert les.

Ilowever, notwithstanding such factors, the Language of the brokerage ads, the

sale of the properties to a common purchaser and, slgnlflcantlyr the language

of the agreement in event of defauLt (Eg Flndlng of Fact "7") all polnt to a

package sale. All- of the foregoing, coupled with a l-ack of specLflcs as to the

negotlatlons with the ultinate purchaser of the three parceLs, suPPorts the

concluslon of a package sale properly subject to aggregatlon and, as aggregated,

in excess of the nll-lion dollar threshold and subJect to tax (see Matter of Louis

!9g!gg, State Tax Corrmn.,  Dec. 13, 1985).

D. That the petition of SanJaylyn Co. is hereby denled and the denlal of

cl-aim for refund is sustalned.

DATED: Albanyr New York STATE TAX COMMISSION

l)EC 2 3 1986 PRESIDENT
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December 23'  1986

Sanjaylyn Co.
142 Sancone St.
San Franctsco, CA 94L04

Gentlemen:

Please take notlce of the Declston of the State Tax Gommtselon enclosed
herewtth..

You have now exhausted your rlght of revlew at the adntnlstratlve level.
Pursuant to sectton(s) L444 of the Tax Law, a proceeding ln court to revtelt an
adverse decl.slon by the State Tax Connlselon nay be lnstltuted only under
Articl-e 78 of the Clvll Practtce Law and Rulesr €lnd must be commenced la the
Suprene Court of the State of New York, Albany Gountyr lrlthln 4 nonths froo thE
date of thLs not l"ce.

Ioquiries concernlng the eonputatlon of tax due or refund allowed to accordance
wlth thls declglon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatton Bureau
Agsessment Revielr Unit
BuiLdlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMI'fiSSION

cc: Taxlng Bureaurs Representat lve

Petl t loner '  s RepresentacLve:
Iloward Dean
280 N. Central  Ave.
t lartsdale, NY 10530



STATB OF NEIT YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :

o f :

SANJAYTYN C0. : DECISI0N

for Revision of a Determlnation or for Refund :
of Tax on Galns Dertved from CertaLn Real
Property Transfers under Art lc le 31-B of the :
Tax Law.

Pet l . t loner,  Sanjaylyn Co.,  1.42 Sancome Street,  San Francisco, Cal i fornLa,

94IO4, flled a petitlon for revlsion of a determination or for refund of tax on

galns derived from certain real property transfers under Artlcle 31-B of the

Tax Law (Fi le No. 67259).

A hearlng was hel-d before Dennis M. Galllher, Ilearlng Offlcer, at the

offlces of the State Tax Conmlssion, Two trlorld Trade Cent,er, New York' New

York, on August 5, 1986 at 9:15 A.M., with al l  brtefs to be submitted by

September 22, f986. Pet l t ioner appeared by Howard Dean, Esq. The Audit

DlvLslon appeared by John P. Dugan, Esq. (Paul A. Lefebvre, Esq.,  of  counsel) .

ISSUE

Whether the Audlt Divislon properJ-y aggregated the consideration recel.ved

by petltioner upon lts transfers of three contiguous propertles, such that the

aggregate consideratLon received was in excess of one nill lon dollars thereby

subjecting such transfers to tax under Tax Law Article 31-8.

FINDINGS OF FACT

1. Petitloner, Sanjaylyn Co. r wEls the owner of three seParate parcels of

real propertlr contiguous to each other and located in Jamalca, New York. Each

of these parcels, known indLvidually as L67-I4 146th Road (r'Parcel A"), 146-27
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167th Street ( t rParcel Bf ' )  and 146-35 167th Street ("Parcel C"),  houses a one

story warehouse and offlce bulldLng. The premises are collectively referred

herein as the propert ies. Pet i t loner acqulred t i t le to the propert les as

fol lows:

- Parcel A (L67-L4 146rh Rd.) -  pet l r loner acquLred t l t l -e fron
SEEIey Rubln and Alan R. Sal-amon, as Trustees' on May 1l' L979
at  a  purchase pr lce  o f  $631,000.00 ;

Parce. lE (146-27 167th St.)  -  pet i t loner acqulred t i t le from
September 19'Shirley Rubin and Alan R. Sal-amon, as Trustees, on

L977 a t  a  purchase pr lce  o f  $328,000.00 ;

Parce l  C (146-35 167th  St . )  -  pe t i t loner  acqu i red  t i tLe  f ron
fi;jffi"bin on December 15, l97I at a purchase prlce of
$ 3 0 7 , 5 0 0 . 0 0 .

2. Each of the three propertles rras leased to a different tenant by

petltloner during lts perlod of ownershlp of the propertles. Petitloner made

no structural alteratLons to any of the propertles, and dld not change the

square footage or make any additlons to any of the propertles.

3. As noted, the three propert ies nere purchased by pet l t loner on di f ferent

dates, and were purchased for lnvestment purposes. At hearing, petltioner

showed that the propertles had separate utllltles, insurance pollcl-es, real

property tax assessments and cert i fLcates of occupancy.

4. In 1985, the propert ies were placed by pet i t ioner in the hands of

Sholon and Zuckerbrot Realty Corp (ttthe broker") as broker to sell the propertles.

A separate one page brokerage agreement between petltioner and the broker was

executed for each of the three propert ies. These agreements, dated August 14,

1985, ref lect dl f ferent se1-1- lng prJ-ces for each propertyr ldth di f ferent

brokerage conmisslons payable on each property based upon the dlfferent selllng

prlce of each parcel.
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5. Advert,isements to sell the propertles as placed by the broker Lndicated

that the properties could be purchased either separately or together as a

package. One such (undated) listlng reveals sellLng prlces, Lncludlng a

t 'package pr icert t  as fol lows

Parcel- A
Parcel B
Parcel C -
Package Prlce

$  1 ,500 ,000 .00
870 ,000 .00
660,  000.  00

3 ,000 ,000 .00

6. On Septenber 10, 1985, pet l t loner executed three separate contracts of

sale with Porterf ie ld Realty Corp. or assigns, each being a separate contract

pertainlng to one of the three propertles. The contract pertaining to Parcel A

cal led for a purchase pr lce of $9501000.00, that pertaining to Parcel-  B cal led

for a purchase pr ice of $700,000.00 and that pertaLning to Parcel C cal led for

a  purchase pr ice  o f  $600,000.00 .

7. In addlt ion to the aforementloned contracts,  pet l t loner and Porterf le ld

Realty Corp. also executed on Septenber 10, 1985 an "Agreement ln Event of

Default". This agreement provided in part that a breach by either

any one of the three contracts would constltute a breach under all

a

a

party under

three concracts.

Thls agreement further provided, at paragraph 5, as follows:

rrSeller convenants that lt wll-l- on the closing pay any taxes due
by reason of the Tax on GaLns Derlved From CertaLn Real Property
Transfers pursuant to Art lc le 42 (b) [s lc]  of  the Tax Law. In
addlt ion, Sel ler agrees that l t  shal l  pay such gains tax as the State
taxing authority assesses by reason of sald authority treating the
sale of the three parcels as one transactlon. In addltlon' Seller
agrees that lt shal-l- advise the State taxing authorltles (by statenent
contalning the items set forth on the annexed instrument) of the fact
that such three parcels are beLng sold by lt to the same purchaser
for an aggregate pr lce ln excess of $110001000.00, and thatr  pursuant
to thls agreement, a default under any of the contracts ls deemed a
default  under al t-  of  the contracts.  Sel ler agrees that the forn of
letter so advlslng the State Tax Department of the foregolng shall be
subject to the approval (which shal-l- not be unreasonably wlthheld) of
t,he Purchaser. Sel"Ler shal-l be entitLed to make paynent of the galns
tax, if anyr under protest. Seller shall indennify and hold Purchaser
harnl-ess from any payments, penal-tles, interest or taxes whlch may be
payable by Purchaser by reason of any gains tax payable by Seller ln
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connectlon trlth the foregolng transactlons. The provlslons of this
paragraph shal l  survlve the closLngs of tLt le.r l

8.  Transfer of t i t le fron pet i t l -oner to Porterf le l-d Realty Corp. (ul t lnately

to the North Shore Corporatlon via assignment) occurred at closlngs held on

dif ferent dates for each parcel,  to wit  Parcel A on October 7, 1985' Parcel B

on November 27, 1985 and Parcel C on December 5, 1985.

9. As noted, the August L4, 1985 brokerage agreements l lsted co'nmlssion

amounts based on selllng prlces as follows:

Cornnrl.ssion Amount (based on) Sel_llne Prlce

Parce l  A  $42,222.00  $950,000.00
P a r c e l  B  3 1 , 1 1 1 . 0 0  7 0 0 , 0 0 0 . 0 0
P a r c e l  C  2 6 , 6 6 7 . 0 0  6 0 0 , 0 0 0 . 0 0

The actual sell-ing prices recelved were these amounts (see Findlng of

Fact "6"). There was no evldence produced detailing the nature of the negotl.a-

tions or the method by which such selling prices rrere ultinately arrived at

wlth Porterf ie ld Realty Corp.

CONCLUSIONS OF LAW

A. That Tax Law $L44L, which became effect ive March 28, 1983, lmposes

a tax at the rate of ten percent upon galns derived fron the transfer of real

property within New York State. However, Tax Law $1443(1) provldes that no

tax shall be inposed lf the consideration is less than one miLlion dollars.

B. That Tax Law SI44O(7) provldes, ln part ,  as fol lows:

t ' rTransfer of real  propertyr means the transfer or t ransfers of
4ny interest in real-  property by any method.. . .Transfer of real
property shal l  also lnclude part ial  or successive transfers.. .
pursuant to an agreement or plan to effectuate by partlal or
successive transfers a transfer whlch woul-d otherlrise be included
in  the  coverage o f  th ls  a r t l c l -e . . . . t t

C. That the evldence warrants the concluslon that the transactlona were

properly aggregated and subjected to galns tax by the Audit Dlvlsion. Each of
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the propertLes was operated for the comon purpose of generating rental income.

Moreover, the properties were offered for sale elther indlvidual-ly g g g

!39LSg,, and ultimately all three parcel-s were sold to one purchaser' wlthln a

relat ively cl-ose period of t ime. Pet i t loner did use three separate contracts '

three dl f ferent closing dates and di f ferent sel l lng pr ices for the propert ies.

Ilowever, notwlthstandlng such factors, the language of the brokerage ads' the

sale of the properties to a common purchaser and, signlflcantly, the language

of the agreement in event of default (g Ftndlng of Fact "7") all poLnt to a

package sa1e. A11 of the foregolng, coupled with a lack of speclflcs as to the

negotlations with the ul-tinate purchaser of the three parcels, supports the

conclusion of a package sale properly subJect to aggregatlon and, as aggregated,

in excess of the nil-lion dollar threshold and subJect to tax (see Matter of Louls

$!g,11, State Tax Conrmn.,  Dec. 13, 1985).

D. That the petltlon of Sanjaylyn Co. ls hereby denied and the denlal- of

claim for refund is sustained.

DATED: Albany, New York

DEC 2 3 1986

STATE TAx COMMISSION

.---:ftoMe^--
PRESIDENT


