
STATE OF

STATE TN(

NEW YORK

COMMISSION

In the Matter of the Pet i t ion
o f

Rosony Realty Corp.

for Revislon of a Determination or for Refund
of Tax on Gains Derived fron Certaln Real
Property Transfers under Art lc le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she is over 18 years
of age, and that on the 30th day of June, 1986, he/she served the wlthln not lce
of Decision by cert i f ied mai l  upon Rosony ReaLty Corp. the pet l t ioner in the
wlthln proceeding, by encloslng a true copy thereof ln a securely sealed
postpald r^rrapper addressed as follows:

Rosony Realty Corp.
c/o Grossman, Broxman & Agrin
370 7t}:. Avenue
New York, NY 10001

and by deposltlng same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the excluslve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee is the Petitioner
herein and that the address set forth on said lrrapper ls the last known address
of the pet i t ioner.

Sworn to before ne this
30th day of June, 1986.

to administer



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion
o f

Rosony Realty Corp.

for Revision of a Determlnatlon or for Refund
of Tax on Gains Derived from Certaln Real
Property Transfers under ArtLcle 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empJ-oyee of the State Tax Comisslon, that he/she ls over 18 years
of age, and that on the 30th day of June, 1986, he served the wLthLn notlce of
DecLsion by certlfied nail upon Robert B. Prtzer, the representatLve of the
petltioner in the withln proceeding, bI encl-osing a true copy thereof Ln a
secureLy sealed postpald lrrapper addressed as follows:

Robert  B. PrLzer
Grossman, Brozman & Agrln
37O 7th Avenue
New York, NY 10001

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the excluslve care and custody of the United States Postal
ServLce within the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petitioner herein and that the address set forth on said wraPPer ls the
last known address of the representative of the PetLtioner.

Sworn to before me this
30th day of June, 1986.

Aut
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June 30, 1986

Rosony Realty Corp.
c/o Grossman, Broxman & Agrin
370 7tl: Avenue
New York, NY 10001

Gentlemen:

Please take notLce of the DeclsLon of the State Tax Comlssion encLosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstratlve level.
Pursuant to section(s) L444 of the Tax Law, a proceedlng in court to revlew an
adverse decision by the State Tax Coml"sslon nay be Lnstltuted only under
Artlcle 78 of the Clvil Practlce Law and Rules, and must be colrmenced ln the
Supreme Court of the St,ate of New York, Albany Countyr wLthin 4 months from che
date of thLs not, lce.

Inqul"rles concerntng the computation of tax due or refund allowed ln accordance
wlth this declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatl.on Bureau
Assessment Revlew Unlt,
Bulldlng /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

Taxlng Bureauts Representative

Petl t loner t  s Representat lve:
Robert B. PtLzer
Grossman, Brozman & Agrln
370 7tlr Avenue
New York, NY 10001



STATE OF NEI,T YORK

STATB TAX COMMISSION

In the Matter of the PetitLon
:

o f

ROSONY REALTY CORP. DECISION
:

for Revision of a Determlnatlon or for Refund
of Tax on Galns Derlved from Certain ReaI :
Property Transfers under Art ic le 3l-B of the
Tax Law. :

Pet l t ioner,  Rosony Real- ty Corp. ,  c lo Grossman, Brozman & Agrln,  370 7th

Avenue, New York, New York 10001, f i led a pet i tLon for revl .s lon of a determinat ion

or for refund of tax on gains derlved from certaln real property transfers

under  Ar t i c le  31-B o f  the  Tax  Law (F i le  No.  61142) .

A hearing was hel-d before Dennls M. Gall-lher, Hearing Officer, at the

offices of the State Tax Commission, Two Worl-d Trade Center, New York' New

York, on Februar!  6,  1986 at 10:45 A.M. Pet l t ioner appeared by GrosBman,

Brozman & Agrln, CPAs (Robert B. Prizer, CPA). The Audit Dlvlslon appeared by

John P.  Dugan,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the penaLty asserted agalnst petLtioner for fallure to tinely flle

tax returns and pay tax due under Tax Law Article 31-B should be abated.

FINDINGS OF FACT

1. On Januarl  24,1985, fol lowlng an audit ,  the Audlt  Dlvis lon lssued to

pet l t ioner,  Rosony Realty Corp. ( t 'Rosony"),  a Not lce of Determlnat lon of Tax

Due under Tax Law Article 31-B ("Galns Tax"), indicating gains tax due in the

amount of $81859.00, plus penal- ty and interest.  This not lce pertalned to an

audlt concernlng 42O West 206th Street Corp ("420 Westrr), a cooperatlve houslng
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corporation to whlch petitioner, as sponsor under a cooperatLve conversion

plan, had transferred certain real property located at 4L6-420 West 206th

Street (New York County),  New York.

2. The transfer of the reaL property fron pet i t ioner,  as sponsot,  to 42O

I,Iest occurred on or about June 16, 1983. Prior thereto, requlel te transferor

and transferee questlonnaires had been submltted to the Audlt DivLsion in

connectlon with thLs then-pendlng transfer.

3. In response to the aforenentioned questionnaires, the Audit Dlvislon

had issued to petitioner, on March 3, 1983, a Statement of No Tax Due Ln connectlon

wlth the transfer of the real property to 420 I'fest.

4. 0n or about October 5, 1984, an Audit Divislon audlt reveaLed that

seven indlvldual cooperatlve apartment unlte at 420 tr'Iest had been transferred

by petltioner to various lndividual purchasers. Petitloner had nelther flled

returns nor paid tax in connection with any of these seven lndividual unl.t

transfers. The Audtt DLvislon determlned tax due on such transfers ln the

aggregate amount of $8,859.00, plus interest.  Penalty was also imposed for

fail-ure to file returns and pay tax due.

5. Petltloner does not contest the tax and lnterest determined to be due

and, in fact, has paid such amounts. Llkewise, petitloner adnlts that return8

required by Tax Law Article 31-B were not tlnel-y filed ln connectLon with any

of the indivl"dual- transfers. However, petitioner does contest the lmposltlon

of the penalty for l-ate fll ing and payment, pointLng to the fact that the galns

tax nas, at the tlme of these transfers, a relatlvely nelr tax about whlch there

were nany questions and uncertalnties. In thls contexte petltloner malntaLns Lt was

not aware that certaln (unspecifled) expenses would not be deductlble in calculatlng

the galn subject to tax and, further, that infornatlon waa recelved from the
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Audit DivLslon to the effect that petitloner was ttpossiblytr not subject to tax.

Flnally, petitloner also notes that at the tine of the auditr the audltor

lndicated a strong possibil-ity that penaltles would be wal.ved.

6. The January 24, 1985 Notice of Determinatlon reflects that palrnent of

the tax and interest h'as nade by petLtloner on October 16, 1984, and that the

amount of penalty then due was $11544.12.

CONCLUSIONS OF I,AI.I

A. That Tax Law sect lon L446.2 provldes, ln part ,  that:

"[a]ny transferor failing to file a return or to pay any tax wlthln
the tl.ne reguired by this artlcle shal-I- be subject to a penalty of
ten per centum of the amount of tax due plus an lnterest penaLty of
trto per centum of such amount for each month of delay or fractlon
thereof after the expiratLon of the first month after such return lras
required to be filed or such tax became due, such Lnterest penal-ty
shall not exceed twenty-five per centum 1n the aggregate. If the tax
commLssion determines that such fallure or delay was due to reasonable
cause and not due to wlllful neglect, it shall remlt, abate or waive
all- of such penalty and such lnterest penalty.tt

B. That it is not dlsputed that returna were not tlnel-y ftled and tax sae

not timely remitted Ln connection wlth the seven transfers ln guestl.on. There

ts no evidence of wrltten requeats by petltloner for guidance from the Audlt

Dlvlsion regarding lndtvidual unlt transfers pursuant to a cooperattve plan.

However, Audit Dlvision written guidelines concernlng the gains tax treatment

of cooperatLve conversions had been issued and were available to the publlc.1

Gl.ven the avail-ability of such written guldellnes, lt ls a reasonabl-e expectatton

that petitloner should have become arirare of lts responslbtllties for fll lng and

For exampl-e, Department of Taxatlon and FLnance PubLlcatlon 588 'rQueetlons

and Answers - Gains Tax on Real Property Transferstt was lesued ln Auguet,
1983. Questlon and Answer number 2O ln such publ-lcatlon, as well as
Technlcal- Services Bureau Memorandum 83-2(R), issued on August 22, 1983,
discuss the taxablllty of and set forth the fil ing requirements for
transferors of cooperat lve unlts.
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for fil lng and payment prior to the tlne of the audit herein. However, there

rras no fil lng, payment or other action by peititoner until an audlt lf,as undertaken'

lndlcat ing that absent an audit ,  pei t i tonerfs fai lure to f i le and pay woul-d

have contlnued indeflnitely. FinaLly, an auditorts advice or lack thereof as

to whether or not penalty wi l l  be imposed or,  subsequent ly '  abated is not

relevant as to why petitioner fall-ed to tinel-y fll-e returns and pay tax in the

f i rst  instance. Accordingl-y,  in vLew of a1L the facts and circumstances

presented, i t  does not appear that pet i t lonerts fai lure to f i le and Pay ! i las

occasioned as the result of reasonabl-e cause, and penalty was proPerly lnposed.

C. That the petition of Rosony Real-ty Corp. is hereby denLed and the

penalty lmposed for failure to tinely fll-e returns and pay tax when due ls

sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUN 3 0 1986
PRESIDENT


