
STATE OF NE![ YORK

STATE TAX COMMISSION

In the l"latter of the PetltLon
o f

Palmer Road Real-ty Co.

for Revl.slon of a Deterulnatlon or for Refund
of Tax on Galns Derlved fron Certain Real
Property Transfer under Art lc le(s) 318 of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ts an enployee of the State Tax Comisslon, that he/she ls over 18 yearg
of age, and that on the l2th day of June, 1986, he/ehe served the lrithlo notlce
of Decl"slon by certlfled mall upon Palmer Road Realty Co. the petLtloner in the
withln proceedlng, by enclosing a true copy thereof ln a securely seal-ed
postpald wrapper addressed as follows:

Palmer Road Realty Co.
1523 Central Park Avenue
Yonkers, NY 10710

and by deposLtlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excl-uslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee is the petltloner
hereln and that the address set forth on satd rilrapper ls the last koo$rr addrees
of the petLt ioner.

Sworn to before me thls
12 th  day  o f  June,  1986.

lst,er oaths
Law sect lon 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Palmer Road Realty Co.

for RevLslon of a Determlnatton or for Refund
of Tax on Gains Derlved from Certaln Real-
Property Transfer under Art ic le(s) 318 of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davl"d Parchuck/Janet M. Snayr being duly sworn, deposeg and says that
he/ehe ls an enpLoyee of the State Tax Comisslon, that he/she ls over 18 yeara
of age, and that on the 12th day of June, 1986, he served the wlthln notLce of
Declsion by certlfLed nall upon Marshall S. Belkin, the representatlve of the
petltLoner in the withl"n proceedlng, by eaclosing a true copy thereof in a
securely sealed postpald wrapper addressed as follows:

Marshall S. Belkln
Belkln, Natale & 0xnan
1523 Central Park Avenue
Yonkers, NY 10710

and by deposltlng s€rme encl-osed Ln a postpaid properly addreeeed ltrapper ln a
post offlce under the exclusLve care and custody of the Unlted States PostaL
Service wLthl"n the State of New York.

That deponent further says that the sal"d addressee ls the repreeentatlve
of the petltloner hereln and that the address set forth on sald nrapper le the
last, known address of the representative of the petltloner.

sworn to before ne thls
12th day of  June,  1986.

thortzed to lster oaths
pursuant to T Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 12 ,  1986

PaLner Road Realty Co.
1523 Central Park Avenue
Yonkers, NY 10710

Gentlemen:

Please take notlce of the Decislon of the State Tax Comlssioo enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1444 of the Tax Law, a proceedlng ln court to revielt an
adverse declslon by the State Tax Conrrnission nay be loetituted onLy under
ArtlcLe 78 of the Clvll Practice Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, Albany County, withLn 4 nonths from the
date of thLs notLce.

Inquirl"es concernlng the conputatlon of tax due or refund allowed la accordance
wlth thls decl.sion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldtng #9, State Caupus
Albanyr New York L2227
Phone # (518) 457-2085

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representat lve

Petl t lonerr s Representat ive :
Marshall S. Bel-kin
Belkln, Nata1e & Oxman
1523 Central Park Avenue
Yonkers, NY 10710



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

o f

PALMER ROAD REALTY CO.

for Revlsion of a DetermLnation or for Refund
of Tax on Gains DerLved from Certain Real
Property Transfers under Art ic le 31-B of the
Tax Law.

DECISION

Petltloner, Palner Road Realty Co., L523 Central. Park Avenue, Yonkers, New

York 10710, f l led a pet i t lon for revision of a deternlnat lon or for refund of

tax on gains derived from certaln real property transfers under Artlcle 31-B of

the  Tax  Law (F i le  No.  62140) .

A hearing was hel-d before Dennis M. Gal-Llher, Ilearlng Officer, at the

offices of the State Tax Conmisslon, Tlso Worl-d Trade Center, New Yorkr New York,

on March 5, 1986 at 1:15 P.M., wl. th br lefs to be submLtted by l larch 18, 1986.

Pet i t ioner appeared by Belkin,  Natale & O:<man, Esqs. (Marehal l  S. Belkln,  Esq. '

of counsel). The Audlt DLvisLon appeared by John P. Dugan, Esq. (Paul A. Lefebvre'

E s q . ,  o f  c o u n s e l ) .

ISSUE

trltrether the penalty asserted against petltioner for fallure to tlneJ-y flle

tax returns and pay tax due under Tax Law Artlcle 31-B should be abated.

FINDINGS OF FACT

1. On Aprl.l 3, 1985, fol-lowing an audit, the AudLt DivLsion lssued to

petitloner, Palmer Road Realty Co., a Notice of Determination of Tax Due under

Tax Law Article 31-B (r'Gains Tax"), indicatlng gains tax due ln the amount of

$221621.80, pJ-us penaLty and interest. Thls notice pertalned to an audlt

concernlng 632 PaLmer Road Onners, Inc. (x632 Palmer Road")' a cooPeratlve
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housing corporation to whlch petltloner, as sponsor under

plan, had transferred certain real property.

2. On or about the time of the transfer of the real-

as sponsor, to 632 Pal-ner Road, requlslte transferor and

wlth respect to galns tax had been submltted to the Audit

with thls then-pendlng transfer.

a cooperative converslon

property from pet l t loner,

transf eree questl.onnalres

Dlvislon Ln connectlon

3. In response to the aforementioned questlonnalres, the Audlt Dlvlsion

had issued to petLtioner, on June 13, 1983 a Statement of No Tax Due in connectlon

with the transfer of the real property to 632 PaLmer Road.

4. A July 16, 1984 Audit Divislon audlt of. 632 Palmer Road revealed that

slxty-seven individual cooperatlve apartment units at 532 Palmer Road had been

transferred by petltloner to various lndlvidual purchasers. Petitloner had

nelther filed returns nor paLd tax ln connectlon wlth any of these elxty-eeven

lndividual unLt transfers. The Audit DLvlsion determined tax due on such

transfers Ln the aggregate amount of.  $22r62L.80, plus lnterest.  Penalty was

also imposed for failure to fl1e returns and pay tax due.

5. Pet i t ioner does not contest the tax and lnterest determlned to be due

and, in fact, has paid such amounts. Likewise, petitioner adnlts that returns

requLred by Tax Law Article 31-B erere not tinely ftled in connectlon wLth any

of the lndividual- transfers. Ilowever, petltioner does contest the impositLon

of the penalty for l-ate fil ing and payment, pointing to the fact that the galns

tax was, at the tlme of these transfers, a relatively nerr tax about which there

were many questions and uncertainties. Petltloner asserts a lack of fanLll.arlty

wlth the tax and its requirements wlth respect to fiLings, and notes that upon

audlt petitioner made an honest effort to promptly flle and pay the amount of

tax and interest detennLned. Finally, petitioner al-so notes that at the tlme
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of the audit, the auditor advised that tf the matter was resolved penaltles

would be walved.

6. The AprLl  3,  1985 Nottce of Determlnat lon ref lects that payment of

the tax and interest was nade by petltloner on January 31, 1985, and that the

amount of penalty then due was $81895.00.

CONCLUSIONS OF I"AW

A. That Tax Law sect ion 1446.2 provldes, ln part ,  that:

t'[a]ny transferor faillng to flle a return or to pay any tax wlthl'n
the time required by this artlcle shall be subject to a penalty of
ten per centum of the amount of tax due plus an interest penalty of
tlro per centum of such amount for each month of delay or fraction
thereof after the expiration of the first month after such return ltas
required to be filed or such tax became due, such lnterest penalty
shall- not exceed twenty-fl.ve per centum ln the aggregate. If the tax
conrmission determines that such fallure or delay was due to reaeonable
cause and not due to wtllfuL neglect, lt shall remlt, abate or waive
al l  of  such penal- ty and such lnterest penalty."

B. That Lt is not disputed that returns were not tlnely fll-ed and tax was

not tlmely remitted ln connectlon with the sixty-seven transfers ln question.

In excuse of its failures petltloner notes the then-relatlve newness and

attendant uncertaintles surroundLng the gains tax. There ls no evldence of

wrltten requests by petitloner for guLdance fron the Audlt Dlvision regardlng

lndivlduaL unit transfers pursuant to a cooperatlve plan. Howeverr Audit

Dlvision written guideJ-lnes concerning the gains tax treatment of cooperatlve

converslons had been issued and were avallable to the publlc.1 Glven the

avallablllty of such written guldel-ines, lt is a reasonable expectatlon that

For example, Department of TaxatLon and Flnance Publlcatlon 588 I'Questlone

and Answers - GaLns Tax on Real Property Transfers" was issued Ln August'
1983. Questlon and Answer number 20 ln such publLcatlon, as well as
Technlcal Services Bureau Memorandum 83-2(R), lssued on August 22, 1983'
dlscuss the taxablltty of and set forth the ftllng requlrementg for
transferors of cooperatlve unl-ts.
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petitioner should have become anrare of its responslbilitles for fil lng and

payment prior to the time of the audit herein. However, there ltas no fll lng,

payment or other actlon by petittoner untll an audit nas undertaken, indicatlng

that absent an audit, petltionerts failure to flle and pay would have contl.nued

lndefinltely. Finally, an auditorrs advice or lack thereof as to whether or

not penalty will be lmposed or, subsequentlyr abated ls not relevant as to why

petltloner fail-ed to tlmely fil-e returns and pay tax in the first lnstance.

Accordingly, in view of all the facts and circumstances presented' it does not

appear that petltionerts fallure to fil-e and pay lras occasioned as the result

of reasonable cause, and penalty was properl-y lnposed.

C. That the petition of Palmer Road Realty Co. is hereby denled and the

penalty Lmposed for fallure to tinely fl.le returns and pay tax when due ls

sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUN I 21986 C'J


