
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Pa1mer EquLtLes

for Revlslon of a Determinatlon or for Refund of
Tax on Galns Derived fron Certaln Real- Property
Transfers under Artlcle 31-B of the Tax Law.

AFI'IDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, belng duly sworn, deposes and says that she ls an
empJ-oyee of the State Tax Conmiss{on, that she ls over 18 years of age, and that
on the 13th day of Decenber,  1985, she served the withln not lce of Declslon by
certifled nall upon Palmer Equitlesr the petLtLoner in the wlthln proceedl.ng,
by enclosLng a true copy thereof in a securely eealed postpald wrapper
addressed as fol lows:

Palner Equitles
e/o Steinberg & Pokolk
575 Madison Ave.
New York, NY L0022

and by depositlng same encl-osed in a postpald properl-y addressed wraPPer ln a
post offlce under the exclusLve care and custody of the UnLted States Postal-
Service withln the State of New York.

That deponent further says that the saLd addresaee is the petltloner
hereln and that the address set forth on saLd rrrapper ls the last known addrees
of the pet i t ioner.

before me thls
o f  December ,  1985.

ister oat
Pursuant Tax Law sectLon 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
o f

Palmer Equltles

for RevlsLon of a Determlnation or for Refund of
Tax on Gains Derived from Certain Real Property
Transfers under Article 31-B of the Tax Law,

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Connle A. Ilagelund, being duly eworn, deposes and says that she la an
employee of the State Tax Conmlssl.on, that she is over 18 years of age, and that
on the 13th day of Decenber,  1985, she served the wlthln not lce of Declslon by
certified nall upon Michael L. Steinberg, the representatlve of the petitloner
ln the within proceeding, by encloslng a true eopy thereof ln a securely sealed
postpald wrapper addressed as fol lows:

MLchael L.  Stelnberg
Paskus, Gordon & Hynan
45 RockefelLer PLaza
New York ,  NY 10111

and by depositlng
post office under
Service withln the

That deponent
of the pet i tLoner
last known address

same enclosed ln a postpaid properly addressed wrapper ln a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the sald addressee ls the representatlve
herein and that the address set forth on sald ltrapper Ls the

of the representat ive of the pet l t loner.

before me this
of December, 1985.

thorlzed
pursuant to Tax Law

ster oaths
sectLon 174
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December  13 ,  1985

Palmer Equities
c/o Steinberg & Pokoik
575 Madison Ave.
New York, NY 70022

Gentlemen:

Please take not ice of the Declslon of the State Tax Conmission enclosed
herewlth.

You have now exhausted your right of review at the adminlstratlve level-.
Pursuant to sectlon(s) 1444 of. the Tax Law, a proceedlng in court to review an
adverse decl-slon by the State Tax Commission may be instltuted onJ-y under
Article 78 of the Civil Practlce Law and Rules, and must be comnenced in the
Supreme Court of the State of New Yorkr Albany County, wlthl"n 4 months from the
date of this not lce.

Inqul-ries concernlng the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigatlon Unit
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Mlchael L.  Steinberg
Paskus, Gordon & llynan
45 Rockefel ler PLaza
New York ,  NY 10111
Taxing Bureaurs Representatl"ve



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet l t ion

o f

PALMER EQUITIES

for Revision of a Determination or for Refund
of Tax on Galns Derived from Certaln Real
Property Transfers under Artlcle 31-B of the
Tax Law .

DECISION

Peti t loner,  Palmer Equit ies, c/o Steinberg & Pokoik,  575 Madlson Avenue,

New York, New York 10022, flled a petitlon for revision of a determl-nation or

for refund of tax on gal-ns derlved from certal"n real proPerty transfers under

Art ic l-e 31-B of the Tax Law (Fl le No. 56777).

petl-tioner, by its duLy authorized representative Paskus, Gordon & Mandelr

Esqs. (Michael t .  stelnberg, Esq.),  has waived a hearing and submitted i ts case

for declsion based on the ent lre f i le.  After due considerat lon the Comlseion

renders the following declsion.

ISSUES

I. Whether the transfer of real property by an owner/sPonsor to a cooPerative

apartment corporatlon Pursuant to a cooPerative pLan prior to the enactment

date of Tax Law Article 31-8, rather than the subsequent transfers of lndlvldual

apartment unlts, is the determinatlve event for PurPoses of taxation undet ArttcLe

3 1-8 .

II. Whether the Audl-t Division properly calculated tax due under Artlcle

31-B by ut l l lz lng pet i t ionerrs or iginal  purchase pr ice pald for the real

property and the total amount of consideratlon antlcipated under the cooperatlve
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plan, lncluding any mortgage lndebtedness, with such auounts being apportioned

among the indivldual cooperative apartment unl"ts as soLd.

FINDINGS OF FACT

1. Pet l" t toner,  Palmer Equit les, a partnershipr purchased premises

Iocated at 509, 611 and 615 Palmer Road, Yonkers, New York pursuant to a

contract of  sale dated September 6, L979. These premLses, consist ing of

apartment bul ldings, were transferred by pet i t ioner,  as owner/sponsorr to a

cooperat ive apartment corporat ion ("609-611-615 Or^mers Corp.t ' )  on or about

June 1, 1981r pursusnt to a cooperat lve plan.

2. On or about NIarch 22, 1984 petitl-oner transferred the 338 shares of

609-611-615 Ownerfs Corp. which were al located to cooperat ive apartment nubber

804 located at 615 Palner Road, Yonkers, New York, together wlth pet i t ionerrs

interest, as tenant, in the proprietary l-ease to such apartment number 804' to

Lawrence and Jane Lentino.

3 .  On Apr i l  18 ,  Ig84,  pe t l , t ioner  pa id  under  p ro tes t  $4 ,772.63 ,  represent ing

the amount of real property transfer gains tax (rrgains taxr') shown as due on a

Tentative Assessment and Return dated April 6, L984, pertal"ning to the March 22'

1984 transfer of apartment number 804 (See Flnding of Fact rr2rr) .

4.  0n May 11, L984, the Audit  Divls lon recelved fron pet l" t ioner a clain

for refund of the aforementloned galns tax paid, which clalm was denled tn fulL

by the Audit  Divis ion by a let ter to pet i t toner dated August 17, 1984.

5. Pet i t ioner,  in i ts refund claim, sets forth three bases upon whl"ch

refund is sought, surnmarized as follows:

a.)  that,  s ince the transfer of the real property by pett t loner '
as owner/sponsorr to the cooperative apartment corporatlon on June 1,
1981 occurred pr lor to the enactment date of Tax Law Art tc le 31-B,
such transfer was not subject t,o gains tax and, in turn, subsequent
transfers of each tndivldual apartnent unlt (such as the transfer of
apartment, 804 noted herei.n) are not subject to tax.
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b.)  that,  in the event pet i t lonerrs assert ion above is rejected,
It ls the orlglnal purchase price of the cooperative apartment units
being sold by petltloner rather than the origlnal purchase prlce of
the real property whtch shoul-d be used in computlng the amount of
gains tax.

c. ) that, again assumlng petltioner t s assertion trart above l.s
rejected, no part of the nortgage indebtedness coverlng the real
property owned by the cooperatlve apartment corporation should be
added to the amount of consideratlon'recelved by petttloner upon the
transfer of lndividual cooperatlve apartment units.

6. The cooperative apartment corporatlon took titl-e to the premlses from

petitioner subject to a mortgage Ln the amount of $3 r48I1902.89, whlch amount

(as apportloned per apartment unit) the Audlt Dl-vlsion asserts conetLtutes part

of the total  consl-derat lon recelved by pet l t loner. l

CONCLUSIONS OF LAI^I

A. That sectton 1441 of the Tax Law, whlch became effectl"ve March 28'

1983, imposes a tax at the rate of ten percent upon galns derlved from the

transfer of real  property wlthin New York State.

B. That Tax Law sect lon 1142 provldes, in part ,  as fol lows:

rrln the case of a transfer pursuant to cooperative or condominlum
plan, tlre {age of transfer shall be deemed to be the date on whlch
each cooperqtlve or condominlum unit is transferred. For purposes
of calculatlng the amount of t,ax due ln each such transfer, an
apportlonment of the original purchase prtce of the real property and
total conslderation antlclpated under such plan shall be nade for

has is  added) .

C. That l t  ts not the transfer of real  property from pet l t loner to the

cooperative apartuent corporation, but rather the transfer of cooPeratlve

shares (and the proprietary lease) by petitioner to the lndivldual unit purchasers

(the sale of each lndlvtdual unit) whlch ls the operatlve event for purposes of

For purposes of calculat, lng the tax amount noted herein ($41772.53),  an
unpaid mortgage balance of $3,284,365.15 was used. I t  does not apPear to
be contes ted  tha t  the  proper  ba lance shou ld  be  $3 '481r902.89 .
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tax [Tax

D e p t .  ,

Law $ L442; Martin J. Mayblum,

March  11 ,  1985)  no t .  fo r  l v .  to

the lnposit ion of l iabl l i ty for gains

e t .  a l .  v .  C h u ,  1 0 9  A . D . 2 d  7 8 2  ( S e c o n d

a p p .  d e n .  r  _ N . Y . 2 d _  ( J u n e  1 0 ,  1 9 8 5 )  l .

D. That calcul-ation of the amount of galns tax due on each unit transfer

ls based on an apportionment to each such unit of the orlginal purchase price

paid for the real- property and the total consideration anticlpated under the

plan. (Tax Law S 1442).  f rOrlginal  purchase pr ice of the real property"

plalnly means pet l t loner 's purchase pr lce when i t  or iginal ly acgul"red the

premlses. Final ly,  total  constderat ion ant ic l .pated includes not only the pr ice

paid by the indivldual unit transferees but also lncludes the unltts apportloned

share of mortgage lndebtedness. Accordingly,  the Audit  Divls lonrs method of

calculatl-ng gains t,ax due on the transfer in lssue, by utlltzIng petitionerrs

origlnal purchase price paid for the real property and by incl-uding as part of

consl"derat ion received the mortgage lndebtedness, wlth both as apport loned to

the indlvidual uni t  in quest lon, was proper.

E. That the petitl-on of Palmer Equities is hereby denied and the dental

of refund cl-aim, dated August 17, L984, is sustalned.

DATED: AJ-bany, New York STATE TAX COMMISSION

DEc 13 1985


