
STATE OF NE},I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Steven M. Ol ln

for Revtslon of a Determlnatton or for Refund
of Tax on Galns Derlved from Certaln Real
Property Transferg under Artlcle 31-B of the
Tex Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and saye that
he/she ls an employee of the State Tax Comlsslon, that he/she ls over 18 yearo
of age, and that on the 7th day of October, 1986, he/ehe served the wlthln
notLce of Decl"slon by certified nall upon Steven M. Olln the petltloner Ln the
wlthln proceedlng, by encLoslng a true copy thereof ln a securely sealed
postpald nrapper addressed as follovrs:

Steven M. OLtn
1091 N. Purchase Road
Southbury, CT 06488

and by deposltlng same enclosed in a postpald properly addressed wrapper 1n a
post offlce under the exclusive care and custody of the UnLted States Poetal
Servlce wlthln the State of New York.

That deponent further says
herein and that the address set
of the petLtioner.

Sworn to before ne thLs
7th  day  o f  October ,  1986.

that the sald addressee ls the petLtloner
forth on sal"d ltrapper ls the last knoltn addrese

to adnlntster oaths
pursuant, to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
of

Steven M. 01tn

for Revlsloo of a Determinatton or for Refund
of Tax on Galns Derived from Certaln Real
Property Transfers under Artl"cLe 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Conniggion, that he/she ls over 18 years
of ager aod that on the 7th day of October, 1986, he Berved the withLo ootlee
of Decislon by certlfled nall upon Darren Il. Goldsteln, the representative of
the petttloner Ln the wlthia proceedlng, by encloslng a true copy thereof Ln a
eecurely sealed postpald ltrapper addressed as follows:

Darren H. Goldstein
Gelberg & Abrans
711 Thlrd Ave.
New York, NY 100174059

and by deposlting same enclosed l"n a postpald properly addressed wrapper ln a
post offlce under the excluslve care aod custody of the Unlted Statee Postal
Service withln the State of New York.

That deponent further eays that the sald addreasee Ls the rePresentative
of the petltloner hereln and that the address set forth on sald vtraPper ls the
last knolrn address of the representatLve of the pecltloner.

Sworn to before ne thls
7th day of October,  1986.

pursuant to Tax Law sectlon L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

october  7,  1986

Steven M. Olln
1091 N. Purchase Road
Southbury, CT 06488

Dear Mr. Ol ln:

Please take notl.ce of the Declelon of the State Tax Conmisslon enclosed
herewlth.

You have oow exhausted your rlght of revlew at the admLnlstratLve Level.
Pursuant to section(s) 1444 of the Tax Law, a proceedtng Ln court to revlelt an
adverse decl"slon by the State Tax Cornmisslon nay be lnstltuted only under
ArtlcLe 78 of the Clvll Practlce Law and Rules r and must be comenced ln the
Supreme Court of the State of New Yorkr Albany County, wlthln 4 nonthe fron the
date of thLs not ice.

Inqulrles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls decls{on may be addressed to:

NYS DEp3. Taxatton and Fl"naace
Audlt Evaluatlon Bureau
Assessuent Revlew Unit
Bulldtng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very trul] /ouf,sr

STATE TAX COMMISSION

Taxlng Bureaufs Representatlve

Petitloner I s Representative :
Darren H. Goldsteln
Gelberg & Abrans
711 Thlrd Ave.
New York, NY 100174059



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

STEVEN M. OLIN

for Revislon of a Determlnatton or for Refund
of Tax on Galns Derlved frou Certaln Real
Property Transfers under Article 31-B of the
Tax Law.

DECISION

Petl t loner,  Steven M. Ol ln,  1091 N. Purchase Road, Southbury, CT 06488'

flLed a petltlon for revlslon of a deternl.natlon or for refund of tax on galne

derl.ved from certain real property transfers under Article 31-B of the Tax Law

( F i l e  N o .  6 1 1 4 4 ) .

A hearlng was held before Dennls M. Galllher, HearLng Offleer, at the

offlces of the State Tax Conrnlssion, Two I,IorId Trade Center, New York, New

York, on Aprl l  16, 1986 at 2:00 P.M. Pet i t loner appeared by Gelberg & Abrans,

Esqs. (Darren H. GoLdsteln & Mlchael Luskln, Esqs.,  of  counsel) .  The Audlt

Dlvls lon appeared by John P. Dugan, Esq. (Paul A. Lefebvre, Esq.,  of  counsel) .

ISSUE

Whether certaLn

exemptLon fron gains

resldence.

property transferred by petltloner should be

tax uoder Tax Law ArtLcle 31-B as a transfer

granted

of pet i tLonerts

FINDINGS OF FACT

1. On or about Novenber 29, 7984 petLtloner, Steveo M. 011n, transferred

certain real property located at 19 East 94th Street, Borough of Manhattan, New

York, New York to the Churchl l l  School,  for a gross conslderat lon of $1,500,000.00.

As part of this transfer, petltloner pald Real Property Transfer Gatns Tax

("Gal"ns Tax") under Tax Law art lc le 31-B ln the amount of $411503.38. However,
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petLtloner asserted, at such tlmer that the transfer was not subject to galna

tax due to the restdence exemptLon under Tax Law sectlon 1443.2.

2. 0n Decembet L7, 1984r pet i t loner f lLed a Clain for Refund of the gaLne

tax he had pald, malntainlng therein that the property transferred ltas exemPt

fron gains tax as a resl"dence.

3. By a let ter dated February 19, 1985, the Audtt  Dl"vls lon denled pet l" t lonerrs

claLn for refund, asgertlng that slnce petitl"oner never occupied the prenl"ses

the resldence exemptl"on was not avallable.

4. The property in questlon conslsts of real estate upon whlch Ls sltuated

a fl"ve-story townhouse. Thls propertlr located in a resLdentLal atea of llanhatten,

was purchased by petl"tioner on JuLy 22, 1981. Title to the property was held

by petltloner ln his own Darn€r lndlvldually, as opposed to the name of any

buslnees entlty. During the perLod of petltlonerts ownershlp' the premlses

\rere never used for any business purposes nor rrere any tax deductiong based on

business use of the property ever taken by petitloner.

5. When purchased by petttioner, the property nas zoned for use as a

comunl"ty f acllity and, ln fact, was a vacant school. As orlglaally constructed

ln 1892, the property was used as a resldence (a townhouse) ' wlth the converston

to communl-ty facLll.ty status and change of zonlng classiflcation from residentlal

to comunlty faculty occurrlng ln or about L967.

6. Petltloner purchased the property wlth the lntention of reetorlog the

townhouse to lts origlnal reeldentlal condltion and occupying lt as hle reeldence.

In order to do so it rilas necefrsary that petltioner obtain a zoning varlaoce

reclassl.fylng the premlses from cornnunity faclllty to restdentlal uge, lncludlng

a speclal pernlt concernlng a nonconplylng rear yard.
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7. Short ly after acquir lng the prenises, pet i t loner engaged attorneys to

commence proceedLngs to obtaln the needed zoning reclasslflcatlon, and archltects

to evaluate the necessary work, draw plans and obtaln cost lnformatlon relatlng

to restoratlon of the premlses to Lts orlgLnal resl"denttal condltion. Petitloner

incurred, in these undertaklngs, legal fees ot $27,500.00 and archltectural

fees ln excess of $40,000.00. The cost of  pet l" t lonerrs planned renovat lon of

the prenlses was estl.mated at approxlnately $7001000.00, excl.udLng furnlture.

8. Petltl"oner encount,ered delays tn obtatnl"ng the needed zonLng reclassl-

f,Lcation. The requislte approval was not granted untll June 28, 1983 at nhlch

time there was a downturn ln petltlonerfs buslnese rrLth attendant flnanclal

dlfficultles. Petl.tioner determlned that he was financ{ally unable to proceed

wlth the planned reoovation of the premlses and decLded to sell. After several

months' petl"tLoner sold the prenises on November 29, L984.

9. It is not dlsputed that petitl.oner purchaeed the property wLth the

lntention of renovatlng the preml"ees and taklng up resldence there. Eowevet'

petltLoner dtd not conmence the lntended renovatlons, never actually reslded Ln

the premises and, durlng the tenure of petltloner's ownershlp, the preml.ees

nere not in a condl"tlon of repalr such that petitl"oner (or anyone elee) could

have reslded therein, Glven the delay ln obtaLaing the zonlog reclagslficatl"oo

and the ultlmate declsion to sell, petl"tloner dld not actually recelve elther a

bulldlng pernLt for the lntended renovatLons or a resldentlal certlfLcate of

occuPany.

10. Durlng the perlod in question petl"tl.ooer naintalned an apartment at

300 East 56th Street, New York, New York, and llsted hls address on hle New

York State nonresl.dent lncome tax returns and on other documents as 1091 l{est

Purchase Road, Southbury, Connectl.cut.
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CONCLUSIONS OF LAW

A. That Tax Law sect lon 144I,  whlch became effect lve March 28, 1983,

lmposes a tax at the rate of ten percent upon galns derLved from the transfer

of real property wlthln New York State.

B. That Tax Law section 1443.2 affotds an exemption from galns tax as

foLlows:

"[ i ] f  the real-  property conslsts of prenlses occupled by
the transferor as hls resl"dence (but ooly wlth respect
to that portlon of the premlses actually occupl.ed and
used for such purposes)" (enphasis added).

C. That petitioner nas not entltled to exemptton from galns tax on the sub-

ject transfer under Tax Law sectl.ot 1443,2. Notrillthstandlng hLe undlsputed lntent'

petltioner never converted the prenLsea to a restdence and he never occupLed the

premlses as such. In fact, gLven the condLtion of the prenLses and the lack of a

certificate of occupancy, petltloner could neither physically nor legal-ly have occu-

pled the premises. Those actlons undertaken by petltloner are, at best, stePs evl-

dencl"ng hls intent to convert the premises to a resldence and to occupy the prenlses

as hls residence l"n the future. However, prlor to such converslons and occupancy

the prenlses cannot be sald to have been petttLonerts resldence. AccordLngly' the

Audlt Dl"vlslon properly denLed petltloner's clalm for refund of galns tax paid'

D. That the petltion of Steven M. Olln ls hereby denled and the Audlt

Dlvls ionrs denlal  of  pet l t lonerts clalm for refund is sustalned.

DATED: Albany, New York STATE TN( COMMISSION

ocT 0 ? 1986 -R"&fu
PRESIDENT


