
STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petitlon
o f

Ihe  Old  Nut  Co. ,  Inc .

for Revision of a Determlnation or Refund of Tax
on Gains Derlved from Certain Real Property
Transfers under Art ic le 31-B of the Tax Law.

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Connnission, that he ls over 18 years of age, and that on the
10th day of July,  1985, he served the wlthln not ice of Decision by cert i f ied
nai l  upon The 01d Nut Co.,  Inc.,  the pet i t ioner ln the within proceeding'  bY
enclosing a true copy thereof in a securely sealed postpaLd \ilrapPer addressed
as fol lows:

The Old  Nut  Co. ,  Inc .
339 Greenwich St.
New York, NY 10013

and by depositlng same enclosed in a postpatd properLy addressed wraPPer ln a
post off ice under the exclusive care and custody of the United States Postal
Servl.ce wlthin the State of New York.

That deponent further
herein and that the address
o f  t he  pe t i t l one r .

Sworn to before me this
10 th  day  o f  Ju l y ,  1985 .

ter oaths

says that the saLd addressee is the pet l t loner
set forth on said lrrapper Ls the last known address

nan
Law

r ized 1o
pursuant to Tax sec t ion  174



STATE OF NEW YORK

STATE TAJ( COMMISSION

In the Matter of the Pet i t lon
o f

Ihe  Old  Nut  Co. ,  Inc .

for Revlsion of a Determlnatlon or Refund of Tax
on Gains Derlved from Certain Real Property
Transfers under Art lc le 31-B of the Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being dul-y sworn, deposes and says that he is an employee
of the State Tax Conrmission, that he is over 18 years of age, and that on the
10th day of July,  1985, he served the within not lce of Declsion by cert l f led
maJ.1 upon Lawrence B. Robertson, the representatlve of the petltioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid nrapper addressed as fol l -ows:

Lawrence B. Robertson
21 East  40 th  Sr .
New York, NY 10016

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the excl-usive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the rePresentative
of the petitioner hereln and that the address set forth on said wraPper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
10 th  day  o f  Ju ly ,  1985.

Authorized to lnlster oaths
pursuant to Tax Law sect ion 174



The
339
New

S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O P , K  L 2 2 2 7

July  10,  1985

O 1 d  N u t  C o . ,  I n c .
Greenwich St.
York ,  NY 10013

Gentlemen:

Please take not ice of the Decislon of the State Tax Comlssion enclosed
herewith.

You have now exhausted your right of revLew at the adminlstrative level.
Pursuant to sectlon(s) L444 of the Tax Law, a proceedlng in court to revleld an
adverse decision by the State Tax Conmlssion may be lnstituted onJ.y under
Article 78 of the Civll Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
dat,e of this not ice.

Inquiries concernlng the computation of tax due or refund allowed in accordance
with this decislon mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgatlon Unlt
Bulldlng /f 9, State Campus
Albany, New York 12227
Phone i /  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat lve
Lawrence B. Robertson
2 1  E a s t  4 0 t h  S t .
New York, NY 10016
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

TIIE OLD NUT C0., rNC.

for Revision of a Determinati.on or for Refund
of Tax on Gains Derived from Certain Real-
Property Transfers under Art ic le 31-B of the
Tax Law.

DECISION

Peti t ioner,  The Ol-d Nut Co.,  Inc.,  339 Greenwich Street,  New York'  New

York 10013, f i l -ed a pet i t ion for revLsion of a determinat lon or for refund of

tax on gains derived from certain real property transfers under ArtlcLe 3l-B of

the Tax Law (Flle No. 49263).

A fornal- hearing was hel-d before Arthur Brayr llearing 0fficer, at the

offices of the State Tax Conrmission, Two Worl-d Trade Center, New York' New

York ,  on  August  21 ,  1984 a t  1 :15  P.M. ,  w i th  a l - l -  b r ie fs  to  be  subn l t ted  by

December 26, 1984. Pet i t loner appeared by Lawrence B. Robertson, Esq. Ttre

Audit  Divis ion appeared by John P. Dugan, Esq. (Paul A. Lefebvre, Esq.,  of

counsel)

ISSUE

Wtrether testimony of the signatories to a contract for the sale of real

property and the attorney for the seller together with a credit card receipt

fron a restaurant, constitute |tlndependent evidencerr withln the meanlng of

section 1443(6) of the Tax Law.

FINDINGS OF FACT

1. In a contract dated as

executed between Carriage House

of March 28'  1983, a purchase

Foods, Inc. (rrCarr iage Housett)

agreement lras

and A. L.



-2-

BazzLnI Co. t Inc. ("BazzLnL"), now known as The 01d Nut Co. r Inc. wherebyr

among other things, certain real property ln New York Clty was to be conveyed

by Bazztnl to Carriage House.

2. The contract also provlded that Theodore C. BazzLnL' Jr., who ltas a

slgnatory to the contract, wouLd become a director and offLcer of Carrlage

House or a subsidlary of CartLage House.

3. In a let ter dated August 8, 1983, pet l tLoner requested that the Audlt

Divlsion issue tta statenent of no tax due under Article 31-B of the New York

State Tax Law" pertalnlng to the conveyance descrlbed in Flndtng of Fact rtlrr.

4. Ttre reguest was denied and, on August 18, 1983, the Audlt Divlsion

lssued a Tentat ive Assessnent and Return showlng a total-  tax due of $1981539.47.

5. The closlng Lras held on Septenber 16, 1983 and the deeds conveying the

property rrere transferred to CarrLage House. On the same date, petltionerfg

certlfied check ln the amount of $198,539.47 and the orlgl-nal Tentative Assessment

and Return were delivered to a tltl-e company for fll ing.

6. On or about October 7, 1983, petltloner submltted a Claim for Refund

of Real Property Gains Tax seeklng a refund of the $198,539.47. Pet l t loner

attached to its appllcatlon three affldavits whlch averred that the contract to

convey the real property lras executed on March 28' 1983.

7. On November 2, 1983, the Audlt Dlvlslon advlsed petl.tloner that lta

appl-icatfon for a refund was denied on the ground that lt dl-d not subnlt

independent evidence that the contract waa executed prlor to the effectlve date

of Artlcle 31-B of the Tax Law.

8. At the hearlng, Mr. BazzLn!, Rocco Damato, who had executed the

contract for the purchaser,  and pet i t ionerfs attorney test i f led that the

contract lrras executed by Mr. BazzLnL for the seller on March 27r 1983 and by



-3-

Mr. Damato for the purchaser on March 28, 1983. Mr. Bazz|nl testlfled that he

slgned the contract at a restaurant. A DLnerrs CLub recelpt from the restaurant

bearing the date of l"larch 27, 1983 and also bearing Mr. Bazziln|rs slgnature ltag

offered to support his testimony.

CONCLUSIONS OF LAI^I

A. ltrat sectlon 1441 of the Tax Law, whlch became effectlve ltrarch 28'

1983, imposes a tax on galns derlved from the transfer of real property wlthln

New York State.

B. That subdivls ion (n) of sectLon 184 of Chapter L5 of the Laws of 1983

provldes that the tax imposed on the galns derived from the transfer of real

property " . . .sha11 not apply to any transfer made on or before the effect l .ve

date of [ the act lnposing the tax].rr

C. That Tax Law section 1443, subdl.vislon 6, provldes that a tax shaLl

not be lmposed:

rrWhere a transfer of reaL property occurrlng after the effective
date of this artlcle ls pursuant to a written contract entered lnto
on or before the effect lve date of thls art ic le,  provlded that the
date of executlon of such contract 1s conflrned by Lndependent
g1jlg, such as recordlng of the contract, pa)rment of a deposlt or
other facts and clrcumstances as determined by the tax conmlssion. A
written agreement to purchase shares ln a cooperative corporatlon
shal1 be deemed e rrritten contract for the transfer of real property
for the purposes of this subdlvls lon." (enphasis added).

D. That Blackrs Law DLctlonary (Rev. 4th Ed.) defines independent as

fol lows:

t tNot dependent,  not subJect to control ,  restr lct lon,
nodiflcatton, or l-inltatlon from a given outside source.r'

E. That the testLmony of the signatorles to the contract and the attorney

for one of the part les together wlth the Dinerrs Club receLpt,  does not conat i tute

"lndependent evldencerr wlthin the meaning of subdLvlslon 6 of sectlon 1443 of



the Tax Law. Accordingly,

appl lcat ion for a refund of

F. That the pet i t ion

DATED: Al-bany, New York

JUL 10 1985

-4-

the Audit  DivLsion properLy denied petLt ionerrs

real property gains tax.

o f  The Old  Nut  Co. ,  Inc .  l s  den led .

STATE TAX COMMISSION

PRESIDENT


