
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Bertram & Ann Morelda
d/b/a Amber Real-ty Co.

for Revision of a DetermLnatLon or for Refund
of Tax on Galns Derived from Certaln Real
Property Tranefers under Artlcle 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
€ '€ t .  :

County of Albany 3

Davld Parchuck/Janet M. Snay, bel.ng duly sworn, deposes and says that
he/ehe Ls an enployee of che State Tax Conm{gslon, that he/she ls over 18 yearg
of ager and that on the 7th day of October, 1986, he/she served the wlthln
notice of Declslon by certlfled naLl upon Bertran & Ann Morelda, dlbla Anber
Real.ty Co. the petitl.oners ln the wlthln proceedlng, by enclosLng a true copy
thereof in a securel-y sealed postpald wrapper addressed as follows:

Bertram & Ann Moreida
dlb/a Anber Realty Co.
P . 0 .  B o x  3 5 3
l,loodmere, NY 11598

and by deposttlng same encLosed in a postpald properly addressed nrapper ln a
post offlce under the excluslve care and custody of the United States Poetal
Servlce wLthin the State of New York.

That deponent further says
hereln and that the address set
of the petLt ioner.

Sworn to before ne thls
7th day of October,  1986.

that the sald addressee is uhe petlttooer
forth oa eatd ltrapper ls the laet known address

Tax Law section 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
o f

Bertram & Ann Morelda
dlb/a Anber Realty Co.

for Revlslon of a DeternlnatLon or for Refund
of Tax on Gains Derl"ved fron Certain Real
Property Transfers under Article 31-B of the
Tax Law.

AFFIDAVIT OF }TAILINC

State of New York :
9 8 .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmlsglon, that he/she Ls over 18 years
of age, and thac on the 7th day of October, 1986, he served the wlthln notlce
of Declslon by certlfled mail upon Robert S. Taft, the representatlve of the
petltioners ln the withln proceedlog, by enclosing a true copy thereof ln a
securely sealed postpald rrrapper addressed as follows:

Robert  S. Taft
Wofsey, CertlLman, Haft, Lebow & Balln
805 Thlrd Ave.
New York, NY 10022

and by depoaltLng same encLosed l.n a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the UnLted States PostaL
Servl"ce withln the State of New York.

ThaC deponent further says that the said addressee ls the representatlve
of the petltloner hereln and that the address set forth on gald ltrapPer le the
last known address of the representatlve of the petltloner.

Sworn to before me thLs
7th day of October,  1986.

to adnlnl"ster oaths
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  ,  N E W  Y  O B . K  L 2 2 2 7

ocrober 7, 1985

Bertrau & Ann Morelda
dlbla Amber Realty Co.
P . O .  B o x  3 5 3
l,Ioodmere, NY f1598

Dear Mr. & Mrs. Morelda:

Please take notice of the Decl"slon of the State Tax Conmlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnl"stratLve level.
Pursuant to section(s) L444 of the Tax Law, a proceedlng ln court to revlew an
adverse declsl.on by che State Tax Conrmlssion nay be Lnstltuted ool-y under
ArtlcLe 78 of the Clvll Practlce Law and Rules, and must be cornmenced l.o the
Supreme Court of the State of New York, Albany County, wlthLn 4 months fron the
date of this not ice.

Inquirles concernlng the conputation of tax due or refund allowed ln accordance
wlth this decl.ston nay be addresged to:

NYS Dept. Taxatl"on and Finance
Audit Evaluatlon Bureau
Assesemeot Revlew Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2085

Very truly youra,

STATE TN( COMMISSION

cc: Taxlng Bureaure Representatlve

PetltLoner I s Representative :
Robert S. Taft
Wofsey, Certllman, Ilaft, Lebow & Balln
805 Thlrd Ave.
New York' NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
:

o f
:

BERTMM AND AI{N MOREIDA DECISION
DlBlA AMBER REALTY CO. :

for Revlslon of a Determl"natton or for Refund :
of Tax on Galns Derived from Certaln Real
Property Transfers under Artl.cle 31-B of the :
Tax Law.

:

Petltioners, Bert,ram and Ann Morel.da d,lbla Amber Realty Co., P.O. Box 353r

Woodmerer New York 11598, flled a petitlon for revisl.on of a determlnatloa or

for refund of tax on gains derived from certaln real propercy transfers uoder

Ar t l cLe  31-B o f  the  Tax  taw (F l le  No.  60904) .

A hearlng was held before Dennl"s M. Gallther, Ilearlng Offlcer, at the

offLces of the State Tax Conml"sslon, Two l,lorld Trade Center, New York' New

York, on March 5, 1986 at 3:10 P.M., wl. th al l  br lefs to be subnLtted by June 30,

1986. Pet l" t ioners appeared by tr Iofsey, Cert lLnan, Haft ,  Lebow & BaLln, Esqs.

(Robert  S. Tafc and David M. Brandes, Esqs.,  of  counsel) .  The Audlt  Dlvls lon

appeared by John P. Dugan, Esq. (Paul A. Lefebvre, Esq.,  of  counsel) .

ISSUE

Whether the penalty asserted against petltloner for fal.lure to tlnely flIe

tax returns and pay tax due under Tax Law Article 31-B shouLd be abated.

FINDINGS OF FACT

I. On June 15, 1983, pet i t ioner,  as sponsor under a cooperat lve converslon

pLan, transferred certaln real property located at 92A Broadway, Ifoodmeter

Nassau County, NewYork, to 920 Broadway Ownerrs, Inc.,  a cooperat ive houslng

corPoratton.
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2. On June 14, 1983, one day pr ior to this transfer,  pet l t loner,  by l te

attorneys, subml"tted reguislte transferor and transferee questionnal"res to the

Audit Divlslon seeklng exenptlon frou galns tax (Tax Law ArtlcLe 3f-B) on the

above-noted transfer of the property to the cooperative houslng corporation.

The Audlt Divlsion, ln turn, lssued to petl"tloner, on June 22' 1983' a Statement

of No Tax Due tn connectlon wlth this transfer.

3. The petltlonerrs cooperatlve converslon plao ('rWoodmere Mews") had

been accepted for fll lng by the Attoroey Generalrs offLce prior to the March 28,

1983 effectlve date of the gains tax. Four Lndlvldual- apartment unlts at

Woodmere Mews were subJect to subscrLptlon agreements executed on or before

such effectlve date and thus, when transferred by petttloner, these units were

properly exempt frou gal"ns tax pursuant to the "grandfathertt provlslons of Tax

Law Artlcle 31-8. However, an Audit Dlvlsion audit, conducted between November 15,

1984 and December 10, 1984, revealed that nLne apartment unlts, whlch lrere not

rrgrandfatheredil as above, had been transferred by petltloner wlthout the fll log

of returns or payment of gatns tax at the tlmes of thelr transfers. Accordlngly'

the Audlt  DivlsLon determlned the tax due on such transfers ($SS,810.00),  plus

Lnteresc, and also Lmposed penal.ty fot fallure to tinely flle returns and pay

tax and Lssued, on March 1, 1985, a Notlce of Determinatlon of Tax Due under

Tax Law Art lc le 31-B.

4. On or about September 26, L984, pr lor to the audLt,  petLt loner f l led,

at one tl-me, transferor and transferee questionnalres wlth respect to the seven

lndtvLdual (non-grandfathered) apartment units which had' as of euch date' been
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cransferred.l The l.nformatlon for thLs fll lng was prepared by petltlonerrs

certlfled publLc accountaut, ooe Seymour Welssr at the request of petitl.oner's

attorney' one Howard Steln. Mr. Welse testlfled he was unanare of the galng

tax and lts requlrements untll advised of the same by Mr. Steln ln connectlon

wlth the request for Lnfornation l"n order to nake the Septenber 26, L984

ftllng. Mr. Sceln aLso had nade the June 14, 1983 origlnal- galns tax fll lngs

l"n conoectlon with the transfer to the cooperatlve housing corporation and

subsequent receipt of no the tax due statement (see Flnding of Fact tr2",

s u p r a ) .

5. with regard to the audLt, the Audit Dlvlstonrs auditor rnade an tnlttal

calcul-ation of gal"ns tax due, plus tnterestr 8nd thereafter made two comparatlvely

snall revl"sions to sueh calculatlons (on separate workpapers) to correct

nathenattcal errors ln his lnitial calculatlons, as folLows:

Source

Inltlal Calculatlon
First RevLslon
Second RevLslon

Tax Interest Total Tax Change

$ 5 4 , r 2 9 . 3 0  $ 4 , 6 0 1 . 0 1  $ 5 8 , 7 3 0 . 3 1  $  - -

Interest Charge

$ - -
527 .79
168 .28

$696.O7

54 ,09  1  .  10  5  ,  128 .80  59  ,2 r9  .90 (38 .20 )
55 ,810 .00  5 ,297 .08  61 ,107 .08  1 ,718 .90

Net Change from Inl t la l  Calculat lon: $1,680.70

6. In the case of each of the above revtsionsr the audltor telephooed the

petltlonerfs accountant to advise hln of the nature of the correctl"ons beLng

made. Penalty was not l.ncluded on elther the lnitlal computation or the flret

revLsLoo, but appears on the second revl"slon. The audLtor testlfled that che

Petltr"onerts accountant had adequate records, was courteous and cooperatLve

during the audlt, and that penalty was computed on the second revl.sion at the

The two addl"tlonal units covered by the notice
were sold after thls fll lng and nere accounted
the Audlt Dl-vLslon audit.

of determLnatlon hereLn
for during the course of



7. Petltioner submltted in evldence three checks payabLe to the State Tax

Commlsslon, as folLows:

Check Number Check Date Amount

-4-

dlrect ion of the audltor 's supervl .sor.  Interest

revlsLon) were caLculated on the workpapers up to

date of the audLt.

1 8 6 6 L2 /  L0184 $58 ,730  . 31

and penal-ty (on the second

the December 10, L984 coocluel"on

Representlng

lnltlal gains tax
plus interest per
audltor I s cal-culatlons.

net change caused by
f l rst  revlelon.

net chanse cauged by
second rEvlsion (ex-cludlog
pena l ty ) .

1869

1886

Lz l  16  I  84

2/  L  /8s

489.59

1 ,887 .18

8. Petltlonerts accountant testl"fled that these checks were wrltteo at

the time of the lnltlaL computat,lon and at the tine of each of the revLsions

and were forwarded to petltlonerrs attorney for submtssloo to the Audlt DivLslon,

He could not, state the date when such checks were forwarded to the Audlt

Divlslon, but l.ndl"cated the petitionerrs attorney advlsed hln that submlsslon

occurred shortly after receipt of the checks. Petlttotrerts attorney, who

handled the cooperattve converslon and the ftllngs, dld not appear or testlfy

at the hearlng.

9. By contrast, the auditor recal-Led recelvLng petltlonerts fl.rst ttto

checks and returnlng then to peEltlooorr but could gtve no specifl-cs ae to the

tlne perlods lnvolved. Petitlonerrs accountant noted the flrst two checks were

returned to pecltlonerrs attorney and rfheld tn Llmbo, at least a Donth or tworf

and then all checks were resubmttted together.

10. Petltloner submLtted a letter to the Audtt Dl"vlsLon, daced February I'

1985 but bearing a postmark of February 13, 1985, whlch provtded as followa:
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"Enclosed please f lnd our three checks total lng $51,107.08
consl"st lng of our checks ln the amount of $58,730.3'  $489.59 and
$1887.18. tr'Ie are subnittl"ng these checks ln futl pa)rnent of che Real
Property Transfer Tax per your report  total  of  $551810.00 and che
ln te res t  o f  $5 ,297.08 .

We take exception to the penalties you indlcated on your report
and are plannl"ng to refute the assessment of these penalties."

11. The March 1, 1985 notlce of determinatl.on refl-ects that payrent of the

tax and lnterest (such tnterest as calculated to December 10, 1984 per the

second revlslon) wag made on February 20, 1985r and that the amount of penalty

unpald and remalnlng at lssue was $141598.57 (as calculated to Deceuber 10,

1984) r plus Lnterest on such penalty conmenclng on February 20' 1985.

L2. PetitLoner adnlts that returns nere not filed nor rtas tax paLd concur-

rently wlth any of the nlne lndlvtdual apartment unlt transfere in question.

As notedr petitl.oner has pald and does not, contest the amount of tax due ae

flnal-ly determl"ned upon audlt. However, notwithstandlng Lts February letter to

the contrary, petltionerr at che hearlng, raised questions aa to undue Lotepest

charges between the dates of December 10, 1984 and February 20, 1985' assertl"ng

that lts checks were held rather than accepted thus causlng the imposltion of

extra lnterest charges.

13. In additlon to the foregoing, petltloner also contests the lmpositl.on

of the penalty for late flltng and payment, polnting to the fact that the galns

tax nas, at the tlne of these transfers, a relatively ne!il tax about whlch there

were uany questlons and uncertal"ntl"es. Petltloner notes its accountaot ltas

unfanlllar wlth the gains tax and its requlrements, lndlcating by conparlson

that even the Audlt Dlvl.slonrs auditor made lnitlal €fforsr ae noted, ln

computLng the tax and lnterest due. In addltLon, petlcloner asserts that the

Tax Law does not lndicate when payment ls due, thus maintaLntng lts oon-pa)rment

before the audlt nas not ln error. Finally, petltioner notes that the audltor
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recommend or calculate penalty untll told to do so by hlsdld not see flt to

supervlsor.

CONCLUSIONS OF LAW

A. That Tax Law sect ion L446.2(a) provl"dee, ln part ,  that:

"[a]ny transferor falllng to fll-e a return or to pay any tax wlthln
the tlme required by thls article sha1l be subJect to a penalty of
ten per centum of the anount of ta:r due pJ-us an lnterest penalty of
trilo per centum of such amount for each month of delay or fraction
thereof after the explratlon of the flrst nonth after such return waa
required to be flled or such tax became due, such lnterest peoalty
shaLl not exceed twenty-five per centum in the aggregate. If the tor
commLssLon determlnes that such fallure or delay was due to reasonable
cause and not due to wlllful neglectr It shall renlt, abate or walve
alL of such penaLty and such interest penalty."

B. That petitioner has not set forth facts or cLrcumstances evldenclng

reasonable cause for its delay ln fllLng and paynenc sufflclent to ltarrant

abatement of the penalty lmposed. Petltlonerts assertlon of the neltness of the

tax and the unfamillarlty of petltlonerts accountant wlth lts requlrements ts

an argument in the nature of Lgnorance of the law, whlch ts not a euffLct"ent

basis for waiver of the subject penalty. Noted ln thLs context ls the fact

that there lras sufflcient knowledge to flIe, as required' and seek exemptlon'

as granted, wlth respect to the transfer to the cooperative houelng eorporatlon

(see FLndl,ngs of Fact "2tt and tt4"). There is no evldence of written reguesto

by petitioner or lts advlsors for guldance fron the Audlt Dlvl"slon regardLog

lndl"vldual unlt transfers pursuant to a cooperative converslon plan. However,

Audlt Dlvlsion wrltten guldellnes concernlng the galns tax treatmenc of coopera-
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tlve converslons had been lssued and were available to the pub11c.2 GLven the

lssuance and avallablllty of these gutdellnesr lt ts reasonable to expect chat

petltioner should have become anare of the responslbilltles for fll lng and

paynentr and acted thereon sooner than was the case hereLn. Flnally, petitlonerrs

assertlon that l"ts ftl lng and paynent was not untimely because the Tax Law does

not specify auy date for paynent l.s reJected. Tax Law sectlon L442 elearLy

sets forth the manner and time for payment of tax under Artlcle 31-8.

C. That pet l t ionerts arguments regarding lnCereet charges are reJected.

The flnal l"nterest fl"gure (fron the second workpaper), as calculated to Decenber 10,

L984, ls ref lected on the March 1, 1985 not lce of determl"nat lon. No addlt lonal

lnterest was calculated or Lmposed on the tlme span betrileen the Decenber 10, 1984

audit concluslon date and the February 20, 1985 paynent date. The revlsions in

l"nterest amounter on the varlous workpapers resulted from lnitLal mathematical

calculatlon errors nade by the auditor, as described. Petltloner' in turn, hae

not shown any error ln the flnal nathematlcal computatlons and, Ln fact, prevlously

acquiesced to the same vla lts February letter (see Ftnding of Fact "10t').

For exanple, Department of Taxatlon and Finance PubLicatloa 588 "Questlong
and Answers - Gatns Tax on ReaL Property Transferstt rilas Lseued in Auguat
1983. Question and Answer Number 20 ln such publ-lcatlon as well as
Technlcal Services Bureau Memorandum 83-2(R), issued on August 22, 1983,
discuss the taxablltty of and set forth the fll lng requLrements for
transferors of cooperatLve units.
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D. that the petltlon of Bertra.m and Ann

ls hereby denled and the penalty l"nposed for

pay tax when due l"s susta{ned.

DATED: Albany, New York STATE

Morelda dlbla A.nber Realty Co.

fallure to tlnely fLle returne and

TN( COMMISSION

ocT 0 71986. ---<c,ao\r-i*-a Au*



/\oriT P, b B. P ,

WAIVER, MODIFICATIOiI, OR CANCELIATION OF PENALTY AND I]{TEREST
t 

REot tntt{o AppBovAL oF THE STATE TAx cioMlllsslottl

t

13 -3177  519

llont P CorP.

Arm$mont No. Filino P.riod

A-4039 -423 N/A

f n accordance with esublished policy, approval of the State Tax Commision (more thon one

member) is required where the proposed cancellation of interest and/or penalty is for an amount

in excess of $5,000.00 or for a situation not covered in policy memoranda.

NewYork stote Deportment of 
Gn iU S

TAXATION ond FINANCE

Alb.ny, Nrur York 12227

TAXII{G APPLICATIOX:
E CorpontionTrx

n Prnorc IncomrTrr

E SrtrTu
n WlthholdlruTtr

El tbdtrnrourTrr Galna Tax

35,960 .17108 ,435 .  3

35 ,  950 .  I10g ,  l l s .  g5

BEAsoif FoR wAlvER' MoDlFlcATlol{ 0R cAt{c'LtATlot{: (Addttlonot poges mov be ottrch&)

I  recommend that penalty, interest penalty and intereet be
abated elnce the transf,eror took every reaeonable atep to
insure palrment waa t imely made. glnce the tarfpayar met thc
requi rements to  defer  the Caine Tax l iab l l i ty  and.proper ly
eat is f ied the gains tax f i l ing regui rements as ev idenced by.  _
being able to iecord the deed, no gains tax was payable unti l
January  24 ,  1987

AccordingLy, since on his own init iat ive the taxpayer forward-
ed fu l l  paynrent  on January 28,  198?,  a l l  penal ty ,  in terest
penalty was erroneously assessed and, thereforer should be
iancel led.

TITLT

Deputy Commissioner & Counsel

Cn,,c o^t", 4't : ^rr.,,u.ofu or.Attiovt

G

orF-3ro llzltal


