
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Martha lnlelohn & Esther Oppenhelner
Trustees to Joseph Melohn

for RevlsLon of a Determloatlon or for Refund
of Tax on Gains DerLved from Certaln Real
Property Trangfers under ArtlcLe 31-B of the
Tax Law.

and by deposltl.ng same enclosed
post offtce under the excl-uslve
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the pet l t toner.

sworn to before ue thls
20th day of November, 1986.

AFFIDAVIT OF MAILING

ln a poatpald properLy addreseed wrapper tn a
care and custody of the Unlted States Postal
York.

that the sald addreseee ls the petltloner
forth on sald wrapper ls the last known addrese

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and eays that
he/she is an enployee of the State Tax Coomlssloo, that he/ehe ls over 18 yearg
of ager aod that on the 20th day of November, 1986, he/she served the wlthtn
nottce of Declslon by certlfled nalL upon Martha Meloho & Esther Oppenhelmer,
Trustees to Joseph Melohn the petltloner ln the wlthln proceedinB, bY encLoslng
a true copy thereof Ln a securely sealed postpald wrepper addreesed as follolts:

Martha Melohn & Esther Oppenhetmer
Trustees to Joseph Meloha
105 West 55th Street
New York, NY 10019

pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Martha Melohn & Esther Oppenhelner
Trustees to Joseph Melohn

for Revlsion of a Deternlnatlon or for Refund
of Tax on Gal"ns DerLved from Certaln Real
Property Transfers under Artlcle 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

Couoty of Albany :

David Parchuck/Janet 11. Snayr belng dul-y sworn, deposes and says thac
he/she Ls ao enployea of the State Tax Comml.sslon, that he/she le over 18 yeara
of age, and that on the 20th day of Noveuber, 1986, he served the wlthin notLce
of Declslon by certifled mail upon Meyer LLeber, the repreeentative of the
petltLoner ln the nlthin proceedLng, bI encl-oslog a true copy thereof in a
securel-y sealed postpald nrapper addreesed as f ol-1o!rg:

Meyer Lleber
I24I 44th Srreer
Brooklyn'  NY 11219

and by deposlting same encLosed Ln a postpaid properly addressed wrapper In a
post offlce under the excluslve care and custody of the Untted States PostaL
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitloner heretn and that the addreas set forth on sald ltrapPer ts the
last known address of the representatlve of the petitl"oner.

sworn to before me thls
20th day of November, 1986.

thorlzed to admlnLster oaths
pursuant, to Tax Law sectton I74
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November 20, 1986

Martha Melohn & Esther Oppenhel"mer
Trustees to Joeeph Melohn
105 West 55th Street
New York, NY 10019

Mss. Melohn & Oppenhel"mer:

Please take notlce of the DeclsLon of the State Tax Cornnlsslon enclosed
herewLth.

You have now exhausted your right of revlew at ehe adninletrattve level.
Pursuant to sectlon(s) L444 of, the Tax Law, a proceedlng ln court to revlew an
adverse declslon by the State Tax Coomlsslon may be tnstLtuted only under
Artlcle 78 of the Clvll Praccice Law and Rules, and must be comenced lu the
Supreme Court of the State of New York, Albany Countyr lrlthln 4 nonths from the
date of thls notLce.

Inqulrles concernLng the conputation of tax due or refund allowed ln accordance
with thls declslon may be addressed to:

NYS Dept. Taxatlon aod Ftnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bullding /19, Scate Campus
A]-bany, New York L2227
Phone # (518) 457-2086

Very truly yourn'

STATE TN( COMMISSION

cc: Taxlng Bureauts Representatlve

Petltioner' s Representatlve 3
Meyer LLeber
I24L 44th Srreer
Brooklyn, NY 11219



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PetitLon

of

MARTHA MELOIIN AND ESTHER OPPENHEIMER,
TRUSTEES TO JOSEPH MELOHN

for Revision of a Determl"nacion or for Refund
of Tax on Galns Derlved from Certain Real
Property Transfers under Artlcle 31-B of the
Tax Law.

DECISION

Petitloners, Martha Melohn and Esther Oppenhelmer, Truetees to Joeeph

Melohn, 105 Weet 55th Streetr New York, New York 10019, fLled a pet l t ton for

revlslon of a decernlnation ot fot refund of tax on gains derlved from certaln

real property transfers under ArtLcle 31-B of the Tax Law (Fl le No. 63889).

A heartng was held before Dennls M. Galllher, Hearlng Offlcer, at the

offlces of the SEate Tax Commisslon, Two World Trade Center, New York' New

Yorkr on June 19, 1986 at 11:00 A.M., wlth al- l  br iefs to be submLtted by

August 25, 1986. Petltloner appeared by Meyer Lleber, CPA. The AudLt Dlvl.slon

appeared by John P. Dugan, Esq. (Paul A. Lefebvig, Esq.,  of  counsel) .

ISSUE

Whether the penalty asserted against petltloner for fallure to tiueJ.y flLe

tax returne and pay tax due under Tax Law Article 31-B ehould be abated,

FINDINGS OF FACT

1. On June 12, 1985, the Audlt  DivlsLon lssued to pet l t loner '  Joeeph

Melohn (hereln represented by l{artha Melohn and Esther Oppenhetner, Trustees to

Joseph Melohn), a Notlce of Deterninatlon of Tax Due Under Tax Law Artlcle 31-B

("galns taxrr), indicatlng galns tax due ia the auount of $306,857.00, Plus

penalty and lnterest. This notlce arose as the result of a field audlt of the
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records of 2L5 Equltles Corp., a cooperatlve houslng corporaclon, to whlch

petltloneEr 89 sponsor under a cooperative conversl"oo plan, had transferred on

August 14, 1984 certaln premtses located at 215 West 92nd Street, Borough of

Manhattan, New York Clty.

2, Requisice transferor and transferee questlonnatres were flled such

that the Audtt DLvlston issued to petitloner a Statement of No Tax Due wtth

respect to the above-descrlbed traosfer of the premises from petLtloner, as

sponeor, to che cooperatLve houslng corporattoa.

3. CommencLng on or about, the same August 14, 1984 date as the above-

descrl"bed transfer, and conttnuLng thereafcer were closlngs wherein the lndlvldual-

cooperatLve apartment unl"t,s at the prenlses were transferred to thelr varioue

ordners. Gal"ns tax returns were not fl.l-ed nor lras tax due pald at the tlne of

the closLngs oo any of the 52 lndlvldual apartment unLt transfers occurrtng

between August 14, 1984 aad Wy 2, 1985.

4. In late October or early November of 1984, petltlonef, contacted the

Audlt Divlslon concerning the subject cooperatlve conversl"on. Petl"tloner

adnltted that a galne tax llablJ-icy exl"sted and requeeced an audit tn order to

deternl"ne the amount of such llablllty and pay the same. An auditor waa

asslgned to the matter, wlth the audlt coomencing ln late October or early

November of 1984.

5. Due to the lllness of petltlonerrs representatlve and to a broken leg

suffered by the audltorr the audit work was not completed untLL late Aptll or

early May of 1985. During the pendency of the audlt, petltLoner waa advleed by

the audltor not to make any galne tax fLlLngs on oogolng apartmeot uol.t tranefere,

but rather was advlsed to report, and account for such sales as part of the

audit ln order to avoid the posslble confusion of nultl"ple ongoing ftllogs.
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6. After completion of the audl"t petl.tloner pald, on May 2, 1985, the tax

due on the noted f i fcy-two transfers of lndivldual apartment unlts ($306,857.00),

pl-us lnterest accrued thereto ($25,885.00).  l lowever,  petLt loner refused to pay

the penalty lnposed ($9S1920.00).  AccordlngLy, at {ssue hereln le thle penalty

amount, pl-ue lnterest accrulng thereon fron May 3, 1985.

7. It ls petitlonerrs posltl"on that the penalty should be abated. In

thls regard, petLtioner poLnts out that the galns tax nas, at the tlne of the

transfers in quescion' a relatLvely new tax and asserts, eepeclally tn the area

of cooperative converslons, there exlsted questlons and uncercalntLee cooceruing

the tax. Petitioner also notes that lt contacted the Audlt Dlvlelon wlthln a

relatively short time after the lnltial sales of lndl"vLdual apartment unLte

began to take place ln order to schedule an audlt and arrlve at lts gains tax

ltablltty, rather than waltl"ng for the Audit Dl.vLelon to dlscover the nonfillng

and nonpaylng and copmence an audlt on lts own. Furtherr petLtlooer asserts tt

relled upon lts tax advisorrs advice that lt was not subJect to galna tax on aoy

of the transfers slnce the pl-an of cooperatlve conversion had been accepted for

fll lng by the Attorney Generalrs office prlor to the March 28, 1983 effectlve

date of the gatns tax (Article 31-B). Fl"naLLy, petitiooer malntalns that penalEy

should not be lnposed wlth respect to those transfers uade durl"ng the pendency

of the auditr lnasmuch as the audltor speclfical.Ly advlsed petltloner not to

flle returns on such transfers, but rather to walt and flLe all at once upon

concluslon of the audlc.

8. The speclflcs of the advLce glven to petltloner by lts representatlveg

that lt nas not subject to tax were not detaLled at the hearLng. On August 16'

1983, approxinately one year prlor to the sponsor to cooperatlve cloelng and

subsequent unit transfersr the law firn of Goldsglck, t{elnberger' et al, had
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requested, ln wrl"ting, clarlflcatlon of the galns tax treatmeot of cooperatlve

converslons under various factual clrcumstances. On Septeuber 13' 1983' ln

re€rponse to thls request, letters and an Audlt Dlvlslon publtcatlon [TSB-M-83-(2)-R]

settlng forth the DivisLonrs posl.tlon on cooperatLve converslong, ln general

and with respect to the speclflc queatlons raLsed, were sent to the flrm. It

ls noted that Howard Grossmao, a member of the l-aw firn of Goldetl"ck, Wetnberger,

et al, was at the August 14, 1984 sponsor to cooperative corporatlon cloelng ln

the capaclty of attorney for the cooperatlve corpor4tlon. ![r. Groseman wag

descrlbed as the fanlly attorney to the MeLohn fanlly.

9. It was adnLtted that there nas no fLnancial lnablllty to pay the tax

due at the tlue of the unlt transfers. It was aleo noted that petltloner has

not fiLed returns and paid the tax due ln a tlnely fashloo on unlt transfere

occurrlng after the audltts concluslon. FLnally, no Lnformatlon wag preeented

elther at or after the hearing speclfylng those lndivldual unLt transfere

occurrlng durlng Ehe course of the audit.

CONCLUSIONS OF LAW

A. That Tax Law seccton 1446.2 provtdesr ln part, that:

"[a]ny transferor falllng to flle a return or to pay any tax wl.thin
the tlne required by this artLcl.e shall be subJect to a peoalty of
ten per centum of the amount of tax due plus an l"nteregt penalty of
two per centum of such anouat for each month of delay or fractloo
thereof after the expiratlon of the flrst month afcer such return wag
regulred to be ftled or such tax became due, such interest penalty
shal1 not exceed twenty-flve per centum La the aggregate. If the tax
conrmlsslon deternlnes that such fall-ure or delay was due to reasooable
cause and not due to wlll,ful neglect, 1g shal1 renit, abate or walve
all of such penalty aad guch lnterest penalty."

B. That lt ls not disputed that returne lrere noc tlnely flt-ed and tax wag

not timely remltted l"n connectlon wlth any of the 52 transferg tn questlon.

In defense of its tardiness, petLtloner aaserts the exlstence of uncertainty

wlth the tax and lts flLlng and payneot requlrements and a belief ln the
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posslblLlty of a rrgrandfatherrr exemptl.on based on the date of the Attorney

Generalrs acceptance of the cooperatlve converslon plan for fil l.ng. llowever,

che evldence does not support such assertlons as beLng reaeoaably held posLtlone

warranting abatement of the penalty lnposed, It Ls noted, Lu thle context,

that petitioner was ar.rare of the steps necessary to flLe for and recelve a

Statenent of No Tax Due on l"ts transfer of the property, as spoosor, to the

cooperative corporatton. Moreover, guldelLnee as to the taxabtllty of cooperatlve

converslons had been lssued by the Audlt Dlvlslon and were avallable welL

before the eubJect, tranefers occurred.l In thls veln, there ls evldeoce that

petttioner' through lts fanlly couosel, could reasonably be expected to have

been aware of the ltablllty for fallure to tlmely flle and pay. Yet petLttoner

dld not even fiLe and pay on an estinated basl.s. Flnallyr there ts evidence

that transferg occurrlng after those ln questlon herel.n have oot been reported

nor has cax been pald ln a tlmely fashlon.

c. That the fact that petltloner contacted the Audlt Divlslon to arrange

determlnat,lon of lts llablllty neither explalns nor excusea petltionerrs

falLure to ftle and pay upon the transfers prlor to such contact. llowever'

specLflc dlrectlon by the audltor not to file galns tax returos on oogolng

t,raosfers durlng the pendency of the audtc may, Lf reaeonably accepted and

followed' constl"tute reasonable cause for nonfLllng and nonpayment on such

sales uotil conclusLon of the audlt. However, there has been no evldence

Department of Taxatlon and FLnance Publlcatlon 588, "Questlons and Anslters
- Gatns Tax on Real Property Transfersrrr was issued Ln August 1983.
Questlon and Aaswer number 20 ln such publlcatlon, as well ae Technl.caL
Servlces Bureau Memoranduu 83-2(R), Lssued on August 22, 1983, dlscugs the
taxablllty of and set forth the fll lng requlremente for transferors of
cooPeratlve units.
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presented fron whlch lt ts poselble to decernlne whlch and how monyr if any, of

the 52 units at lssue lrere transferred durl.ng the pendency of the audlt. Thus,

it bel"og posslble that all lndLvLdual unlts nere cratrsferred prlor to coomenceoent

of the audlt, and havLng no evldence reflectlng transfers durlng the audlt

pendency' there Lg no basis upon whlch to allow even partlal remlsslon of penalty.

D. That the petltlon of Martha Melohn and Egther Oppeoheimer, ae Trusteeg

to Joseph Melohn, ls l.n all respects denl"ed, and the Notlce of DeternloatLon of

Tax Due Under Tax Law Artlcle 31-B lssued on June 12, 1985 ls sustalned.

DATED: ALbany, New York STATE TN( COMMISSION

No\/ 2 0 1986
PRESIDENT


