
STATE OF NE}J YORK

STATE TAX COMMISSION

In the l4atter of the Petitlon
o f

Joseph M. Matcone

for RevLslon of a Deternl"nation or for Refund
of Tax on Galns Derived from Certain Real
Property Transfers under Artlcle 31-B of the
Tax Law.

That depooent further
hereLn aod that the address
of the pet l tLoner.

Sworn to before ne thls
20th day of November, 1986.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, depoaes and says that
he/she ls an enployee of the State Tax Commlssion, that he/she ls over 18 years
of age, aud that on the 20th day of November, 1986, he/ghe served the within
notlce of DecLslon by certlfled naiL upon Joseph M. Mattone the PetLtloner ln
the nlthln proceedtng, by encloslng a true copy thereof ln a secureLy sealed
postpaLd rfiapper addressed as fol-l-ows:

Joseph M. Mattone
159-18 Northero Blvd.
Fl-ushlng '  NY 11358

and by deposltLng same enclosed ln a postpald properly addressed ltrapper ln a
post offlce under the excluslve care and cuetody of the Unlted States Postal
ServLce withlo the State of New York.

AFFIDAVIT OF MAILING

says that the sald addressee l"s the Petltloaer
set forth on said ltrapper ls the last knoltn addregs

pursuant to Tax Law sectlorn I74



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
o f

Joseph M. Mattone

for Revlslon of a Determtnatlon or for Refund
of Tax oo Gains Derlved fron Certatn Real
Property Transfers under Artlcle 3l-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she Ls an enployee of the Scate Tax Connlsslon, that he/she ts over 18 years
of age, and that on the 20th day of November, 1986, he served the rrlthln notlce
of Declslon by certifted nall upon Phlllp I,I. Megnal the representatl.ve of the
petitloner ln the wlthln proceedlng, by enclosLng a true copy thereof ln a
securely sealed postpaLd nrapper addressed as foLlons:

Phlllp W. Megna
Mattone, Mattone, Megna & Modena
159-18 Northern Blvd.
Flushlng, NY 11358

and by deposLtlng same encLosed ln a postpald properly addressed wrapper ln a
post office uoder the excl-uslve care aod custody of the United States Postal
Servlce wLchin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner hereln and that the address set forth on satd nrapper Ls the
last known address of the repreeentatLve of the petitloner.

Sworn to before me thl"s
20th day of November, 1986.

tho to ster oaths
pursuant to Tax Law sectioa L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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Noveuber 20, 1986

Joseph M. Mattone
159-18 Northern Blvd.
Flushlog, NY 11358

Dear Mr. Mattone:

Please take notl"ce of the Declslon of the State Tax Comisslon enclosed
herewlch.

You have now exhausted your rlght of revlew at the admlnlstratlve leveL.
Pursuant to sectloo(s) L444 of the Tax Law, a proceedlng ln court to revlelt an
adverse declslon by the State Tax Conmlsslon may be lnstltuted onLy under
Article 78 of the Clvll Practice Law and RuLes, and must be com'nenced Ln the
Supreme Court of the State of New York, ALbany Countyr withln 4 nonths from the
date of thl"s not lce.

Inqulrles concernlng the computatton of tax due or refund allowed tn accordance
wtth thls declslon may be addressed to:

NYS Dept. Taxatton and Flnance
Audit Evaluatton Bureau
Assessment Revl"ew Unlt
Bulldtng /f 9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very trul-y youre,

STATE TA)( COMMISSION

cc: Taxlng Bureauts Representat ive

Petltloner I s Representatlve :
Phlllp W. Megna
Mattone, Mattone, Megna & Modena
159-18 Northern Bl-vd.
Flushlng, NY 11358



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltlon

o f

JOSEPI{ M. MATTONE

for RevLslon of a DeterminatLon or for Refund
of Tax on Gains Derlved from Certain Real-
Property Transfers under Art ic le 31-B of the
Tax Law.

DECISION

Petltioner, Joseph M. Mattone, 159-18 Northern Boulevard' Flushing, New

York 11358, filed a petitlon for revision of a determlnation or for refund of

tax on gains derlved from certaln reaL property transfers under Artlcle 31-B of

the Tax Law (Flle No. 62L37).

A hearing was heLd before Dennls M. Galliher, Hearlng Offlcer, at the

offices of the State Tax Conmi-ssion, Bulldlng /19, State Office Campue' Albanyr

New York, on March 17, 1986 at 9:30 A.M., wlth a1l-  br lefs to be subnit ted by

Jul-y 18, 1986. Pet l t lonet appeared by Mattone, Mattone, Megna & Modena, Esqs.

(Ph11-1p W. Megna, Esq.,  of  counsel) .  The Audlt  Dlvls ion appeared by John P.

Dugan, Esq. (Paul-  A. Lefebvre, Esq.,  of  counsel) .

ISSUE

Whether the Audit DivlsLon properly dlsal-lowed certain ltems of expense

claimed by petltloner aa development/construction perlod expensea dlsbursed Ln

connectlon wlth capital improvements to real property.

FINDINGS OF FACT

1. On August 14, 1981, pet i t loner,  Joseph M. Mattone, purchased premlees

located at 9,  11 and 13 East 63rd Street,  New York, New York. The contract

pr ice for these premlses was $2,100,000.00. These premlses conslsted of three
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physicall-y contLguous parcels of real property upon whlch were situated three,

four-story apartment buildlngs housing, ln total, 30 smal-l apartnent units. It

ls undlsputed that petitlonerrs Lntent wlth respect to these premlses at the

tlme of acqulsition was to have the bulLdlngs vacated so that they could be

denoLlshed to make way for a planned eLeven-story bulldLng containing' in

total, trrenty-four two-bedroom luxury apartment urrits.l

2. Subsequent to petitionerrs execution of the contract to purchase the

premlses but prlor to the actual closlng of tltle thereon, the entire dietrlct

ln which the prenlses are located was deslgnated an historlc Landnark distrlct

by the Clty of New York. In order to proceed with the proposed demol-ltlon and

reconstructLon, petitioner requlred approval in the forn of a Certificate of

Appropriateness from the New York City Landnark Preservation Comission.

3. Petitioner engaged archltects, englneers and attorneys and contnenced

the process of drawlng and submlttlng to the Landrnark Commisslon plans for the

proposed development and also commenced efforts to convlnce the tenants then

living in the prenises to relocate.

4. Petl-tl.onerrs efforts to convlnce the tenants to vacate the premlses,

and his efforts to secure the necessary authorizatlons to develop, continued

lnto 1983. Two of the bulldlngs, namely numbers 11 and 13, were deternlned by

the Landrnark Connlssion as having no hlstorlcal- architectural signifl.cance'

whlle the third bullding, number 9, was deslgnated as havlng some llnlted

slgnLflcance. Petltloner then submltted an amended development plan calling for

At the tlne of acquisltlon,
buildings 9 and Ll housed a

bullding 13 was conpletely vacant' while
comblned total of 19 tenants.
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denolltion and replacenent of bullding numbers 11 and 13, wlth preservatlon and

renovatlon of bulldLng nunber 9.

5. On January 10, 1983, prLor to the effectlve date of Tax Law ArtlcLe

3L-8, pet l t ioner sold the prenlses located at 9 East 63rd Street.  Thereafter,

petltloner continued to attempt to convince the tenants to vacate the premlses

at 11 and 13 East 63rd Street, and to acquLre pennisslon necessary to comence

development. At no time durlng the period of ownershlp dld Petitioner add any

tenants to the rent rol-l-s of any of the prernises. Finally, petltloner determined

that due to the expenses Lncurred over the passage of tlme ln tryLng to proceed

wlth developnent, lt had become economlcally lnfeasible to develop the premlses

as planned.

6. On or about March 4, 1985, pet l t ioner sold numbers 11 and 13 East 63rd

Street to one Rudi Neuuayr for a conslderat lon of $215001000.00. Pr lor to

transfer, necessary transferor and transferee questl.onnalres required by Tax

Law Artlcl-e 31-B (rfGalns Tax'r) were filed, wl.th petLtloner calculatlng an

antlcipated tax due ln the amount of $8,2OI.40.

7. In response to the above-noted fll lngs, the Audit Dlvlslon issued a

TentatLve Assessment and Return lndlcatlng galns tax due ln the amount of

$68,940.89. The Audit  Dl-vls lonrs calculat lon di f fers from pet l t lonerrs calcula-

t ion of tax due in that $607,294.87 out of $9131505.22 ln capltaL lnprovements

cLaLned by petitloner as part of the orlginal- purchase prlce were dlsallowed by

the AudLt Divislon. The amount dlsalLowed consists of two items, as follows:

a) $465,439.80 representing interest pald to European Amerl.can Bank



-4-

on petltlonerts acquLsltlon and pre-construction Loar,2;

b) $141,855.07 represent lng real-  estate taxes pald on the premises

whlle owned by petltloner.

8. The accuracy of the aforementloned flgures (dollar amounts)' rePresent-

tng amounts allocated to bullding numbers 1l and 13 East 63rd Street' are oot

io dLspute. Rather, the lssue ls whether such amounts are proPerly aL1owab1e

as capltal inprovement costs formlng a parg of petltloner's orlglnal purchase

price for purposes of calculatl"ng galn on the sale of the premlses. The

premises at number 9 East 63rd Street, having been purchased aad sold prlor

to the effective date of Tax Law Artlcle 31-8, are not at lssue ln this

proeeedlng.

9. PetLtLoner paidr upon transfer, the Audlt DLvlsl"onrg asgerted tax due

of $68,940,89, and thereafter tlneLy ftled a clain for refund ln the amount of

$60,739.49, premlsed upon the assertLon that the Audit  Dlvls ionts dlsal lowance

of lnterest and real estate taxes was lmproper.

10. The lnterest expense at tggue represents lnterest on the lnltlaL

dlsbursement of funde used to acquLre the prenlses as weLl as lnteregt on

subsequent dlsbursements used prlmarlly to: a.) pay l"nterest accrutng and

coning due on the lnltial loan dlsbursement and b.) pay relocatlon inducemeots

to the tenants lnhabttlng the premises. Accordlng to petltlonerts representatlve'

the loan hereln, as ls cuatomary Ln the lndustry, vras negotlated in contemplatlon

of an tnltial dlsbursenent whieh, together wlth petltlonerfg funde, would be

A February 8, 1985 letter to petitl.oner from the European Amerlcan Bank
termed the loan an tracqulsltlon and pre-constructlon loantt.
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used to acquire the prenises, wlth subsequent disbursements to be made to

finance the development as certain stages of construction were reached.

CONCLUSIONS OF LAW

A. That Tax Law Art ic l-e 31-B, whlch became effect ive March 28, 1983,

lmposes a tax at the rate of ten percent upon gains derlved from the tranefer

of real property wlthin New York State whereln the conslderatlon equals or

exceeds one nill lon dollars. Tax Law sectlon L440.3 deflnes ttgaLntt as rrthe

dlfference between the consideratlon for the transfer of real property and the

original purchase price of such propertyr where the conslderatlon exceeds the

orlginal  purchase pr ice.t '

B. That Tax Law sect lon 1440.5, as ln effect at  the t i rne of the transfer

in question, defined rroriginal purchase prlcett as follows:

"(a) rOrlginal purchase pricet means the conslderatlon paid or
requlred to be paid by the transferor; (1) to acqulre the interest ln
real- propertyr and (1i) for any capital lmprovements made or requlred
to be made to such real- property, Lncludlng solely those costs which
are custolrsrlr reasonabl-e, and necessary, as determlned under rules
and regulatlons prescribed by the tax commlsslon, lncurred for the
construction of such improvementa. Orlglnal purchase price eha1l
also incl-ude the amounts pald by the transferor for any custonary,
reasonable and necessary J-egal, engineering and archltectural fees
incurred to sell the property and those customary' reasonabLe and
necessary expenses lncurred to create ownership lnterests ln property
ln cooperative or condomlnl.um form, as such fees and expenses are
deternined under rul-es and regulations prescrlbed by the tax commLsslon.rl

C. That petitlonerrs intent to denollsh the exlstlng bullding and develop

the subJect premises, as descr ibed, ls not disputed. However,  there remalns

the fact that no capltal improvenents were made to the premises' nor was there

even conmencement of the constructlon of such lmprovements. In factr notltlth-

standing his ongoing efforts, petitloner lras unable to obtaln requlsl.te permlsslon

to conmence development as pl-anned rf,lthln such tlme frame as would, ln petltlonerfs

view, have all-owed for a reasonable rate of return on the proJect. AccordLnglye

after hol-ding the prenlses pendLng such permission and then det,ernlnlng that
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developnent was no Longer econonlcally vlabl-e, petl.tioner chose to sell the

premlses.

D. That pet l t ionerfs intent to develop the premises, and his efforts to

secure necessary authorizations therefor, does not make the disallowed ltens of

disbursement at issue, incurred whll-e walting for such pernlssion' capltal

lmprovements or costs incurred to make capltal inprovements. The lnterest

expense at issue was Lncurred on funds actually disbursed and used to purchase

the premises, to offer relocatLon paynents to tenants and to pay lnterest on

such prevlously dl-sbursed fundsr rather than to construct capital funprovements

to the premlses. Accordlngly, the Audlt Divlsionrs determlnatLon that such

lnterest expense was not LncludibLe as part of petltioner's orlglnal purchase

price for the premises under section 1440.5 of the Tax Law was proper. Further-

more, the remaining disallowed lten of disbursement, real estate taxes, dld not

constitute a capital improvement or the coet of makLng a capltal lmprovement to

the property under the facts presented, but rather rras one of the ongolng

expenses of property ownershlp. Accordingly, since capital lmprovements ltere

neither made to the premlses nor comrnenced, lt follows that the expenses at

lssue may not be included as part of petitionerrs original purehase prlce

pursuant to Tax Law sect ion 1440.5 (Dtatter of  15 East 81st 4ggpcfatee'  State

Tax Comnn. ,  Apr i l -  15 ,  1986) .

D. That the petltion of Joseph M. Mattone ls hereby denied and the denlal

of pet l t lonerts claim for refund ls sustained.

DATED: Albanyr New York STATE TAX COMMISSION

No\/ 2 0 1986


