
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Manhattan Assoclates Jolnt Venture

for Revision of a Determinatlon or for Refund
of Tax on Gains Derived fron Certain Real
Property Transfers under Art ic le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she ls an employee of the State Tax Conrmisslon, that he/she ls over 18 years
of age, and that on the 9th day of June, L987, he/she served the withln notlce
of decision by certifled mail upon Manhattan Assoclates Joint Venture the
pet l tLoner ln the withln proceeding, by enclosing a true copy thereof ln a
securely seaLed postpaid rtrapper addressed as follows:

Manhattan Assoclates Joint Venture
c/o Mart in Sanders
77 l{est 55th Street
New York, NY 10019

and by deposlting same enclosed ln a postpaid properJ-y addressed wraPPer in a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the petltioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  June,  1987.

ter oat
pursuant to Tax sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Manhattan Assoclates Jotnt Venture

for Revlsion of a Determinatlon or for Refund
of Tax on Gains Derl-ved fron Certaln Real
Property Transfers under Art lc le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 9th day of June, L987, he served the withln notLce of
decision by cert i f ied mal l  upon Herbert  M. Bri t ton, the representat lve of the
petitloner in the within proceedlng, bI encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Ilerbert M. Britton
Remlnick, Aarons & Co.
220 East 42nd Street
New York, NY 10017

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the United St,ates Postal
Service within the State of New York.

That deponent further says that the said addressee ls the rePreaentatlve
of the petitioner hereln and that the address set forth on sald wraPPer Ls the
last known address of the representat ive of the Pet i t ioner.

Sworn to before me thls
9 th  day  o f  June,  1987.

thorlz t o ter oat
pursuant to Tax Law sect ion  174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 9, 1987

Manhactan Assoclates Jolnt Venture
c/o I'tartln Sanders
77 West 55th Street
New York, NY 10019

Gentlemen:

Please take nottce of the decl.slon of the State Tax Conmlsslon enelosed
herewith.

You have now exhausted your rlght of revlew at the adntnlstrative level.
Pursuant to section(s) L444 of the Tax Law, a proceedlng ln eourt co revlelt an
adverse declslon by the State Tax Conmlsslon may be lnstltuted onLy under
Artlcle 78 of the Civll Practlce Law and Rules, and oust be conmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 nonths fron the
date of thls not lce.

Inqulrles concernlng the couputatlon of tax due or refund aLLowed ln accordance
wLth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Petltioner I s Representatlve :
Ilerbert M. Brltton
Remlnick, Aarons & Co.
220 East 42nd Street
New York, NY 10017



STATE OF NEW YORK

STATE TAX COI'NIISSION

In the Matter of the PetLtlon

of

MANTTATTAI'I ASSOCIATES JOINT VENTURE

for Revlsion of a Deterntnatlon or for Refund
of Tax on Galns Derlved from Certaln Real
Property Transfers under Arclcle 31-B of the
Tax Law.

DECISION

Petlt,loner, Manhattan Associates Jolnt Venture, clo Martin Sanders, 77

West 55th Street,  New York, New York 10019, f i led a pet i t ion for revlslon of a

determlnatlon or for refund of tax on galns derlved from certaln real property

transfers under Art ic le 31-B of the Tax Law (Fl le No. 66593).

A hearLng was held before Dennis M. Galllher, Ilearlng Offlcer, at the

offices of the State Tax Co 'nl,ssl-on, Two World Trade Center, New York, New

York, on February 27, L987 at 9:30 A.M. Pet l t loner appeared by Renlnlck,

Aarons & Co.,  ( I lerbert  M. Brl t ton, CPA). The Audlt  Dlvls lon appeared by

John P. Dugan, Esq. (Paul A. Lefebvre, Esq.,  of  counsel)" .

ISSUE

Whether the penalty asserted agalnst petltioner for fallure to tlnely flle

tax returns and pay tax due under Tax Law Artlcl-e 31-B shouLd be abated.

FINDINGS OF FACT

1. 0n Decenber 18, 1985, fol lowlng an audltr  the Audlt  Divls lon Lssued to

petltloner, Manhattan Assoclates JoLnt Venture c/o Martln Saaders, a Notice of

Determlnatlon of Tax Due under Tax Law Artlcle 31-B ('fgains taxrr), Lndlcatlng

galns tax due ln the amount of $34,155.00, plus penalty and lnterest.  This

not ice pertalned to an audlt  concernlng f33-135 East 30th Street Corp.,  a



-2 -

cooperative houslng corporatlon to which petttlonerr 8s sponsor under a coopera-

tlve conversion plan, had transferred certaln real property located at 133-135

East 30th Street,  New York, New York.

2. The cooperatlve cLoslng between petitloner, as sponsor, and 133-135

East 30th Street Corp. occurred on November 30, 1983. In response to requlsl te

transferor and transferee questlonnalres prevlously flled, the Audlt Dlvlslon

issued to pet l t loner,  on 0ctober 31, 1983, a Tentat lve Assessment and Return

lndlcating no tax due in connectlon wlth the transfer fron petltloner to

133-135 East  30 th  S t ree t  Corp .

3. On August 16, 1983, the attorneys then repreaentlng petltloner made a

wrltten lnqulry to the Department of Taxatlon and Flnance seeklng guldance as

to the galns tax treatment of cooperatlve cooverslons and subsequent apartment

unit sales under a number of dlfferlng clrcumstances. Reference lras uade ln

such letter to the penalties posslble under the provlslons of Tax Law Artlcle

3 1 - B .

4. By two dl . f ferent let ters,  each dated Septenber 13, 1983, the Audlt

Dlvlsionrs positLon wlth respect to cooperatlve converslons ln general, and ln

response to pet l t lonerfs attorneyst speclf lcal ly deserlbed clrcuustances, was

provlded.

5. Pet l t lonerts attorneys, by a let ter dated Septenber 20, 1983 and

addressed 'rTo Our Cllentsrr, Lndicated disagreement !il ith the Audlt DlvleLonfs

posltlon wlth regard to, int,er alla, the galns tax treatnent of cooperatlve

apartment converslons, and noted thelr intent to challenge the posltLon ln

court. llowever, thls letter aLso advlsed that, glven the Audit DLvlsloors

clearly stated posltlon, the tax should be pald upon each transfer of an
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lndlvidual cooperattve apartment unlt. Petltloner dld not deny recetpt of a

copy of thls September 20, 1983 Letter.

6.  A May 6, 1985 Audit  Dlvls lon audlt  of  pet l t ionerts buslness operat lons

revealed that petltloner had transferred flve lndivldual apartoent unltsrl 
"rrd

had nelther flled returns nor patd tax in connectlon wlth any of these transfers.

Accordlngly, the audltor deterulned tax due on such transfers ln the aggregate

amount of $34,155.00, pJ-us lnterest.  Penalty nas also lnposed for fal lure to

fl1e returns and pay tax due.

7. Petlttoner does not contest the tax and lnterest as determlned to be

due on audlt and, in fact, has paid such amounts. Likewlse, petltloner admlts

that returns regulred by Tax Law Artlcle 31-B were not tlnely flled ln connection

wlth any of the noted five lndlvldual apartuent unit transfers.

8. Petttloner does contest the tmposltlon of the penalty (and lnterest

thereon) for late fll lng and payment, polntlng to the fact that the galns tax

was' at the tine of these transfers, a relatively new tax about whlch there

were ma:ry questLons and uncertalntles. Petltloner asserts that a good falth

effort was nade to conply with the requlrenents of Tax Law Artlcle 31-B, and

malntalns the fallure to tinely flle and pay was not occasloned by wtllful

neg lec t .

9.  The December 18, 1985 not lce of determlnat lon ref lects that payment of

the tax and interest was made by petltloner on September 25, 1985, and that the

amount of penalty then due was $11,613.00 (exclusive of lnterest aecrulng

thereon) .

The transfer of three unlts occurred
remaining two units were transferred
1985,  respec t lve ly .

November 30, 1983, whl le the
October 2, 1984 and Aprl l  23,

on
on
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CONCLUSIONS OF LAW

A. That Tax Law $ L446.2 provides, ln part ,  that:

"[a]ny transferor falllng to fl1e a return or to pay any tax wlthin
the tine requlred by thts artl.cle shall be subject to a penalty of
ten per centum of the aoount of tax due plus an interest penaLty of
trto per centuu of such amount for each month of deLay or fractlon
thereof after the expirat,ion of the flrst month after such return lras
requlred to be ftLed or such tax became due, such lnterest penalty
shall not exceed twenty-flve per centum ln the aggregate. If the tax
commlsslon deteruines that such fallure or delay was due to reasonable
cause and not due to wllLful neglect, lt shall renlt, abat,e or walve
all of such penal-ty and such lnterest penalty.tt

B. That lt is not dlsputed that returns lrere not tlnely fll-ed and tax was

not tlmely remltted ln connectlon wlth the five transfers ln questlon. Further,

petltloner adnlts awareness of Che tax, lts flJ.lng requlreoents and of the

penalties for failure to file and pay. There ls evidence of a written request

by petitlonerts attorneys for guidance from the Audit DlvLslon regardlog

cooperatlve conversions and subsequent unlt sales, 1n response to whlch the

Audlt  Divtslonrs poslt lon was provlded (see FtndLngs of Fact "3'r  and "4' f ) .

Further, there ls evidence that petltloner was speclflcall-y aware of the Audlt

Dlvls lonf s posl t lon (see Flndlng of Fact ' r5rr)

C. That the failure to tlmely flle and pay appears from the evldence to

have been a cholce nade by petltloner, based apparently on personal and/or

buslness conslderattons. Such cholce lgnores the requlrenent under Artl.cle

In addltlon, the correspondence noted above acknowledges Department of
Taxatlon and Flnance Publlcatlon 588 "Questlons and Answers - Galne Tax on
Real Property Transfers", whlch was lssued ln August 1983. Questlon aad
Answer number 20 1n such publlcatlon, as weLl as Technlcal Servlces Bureau
Memorandum 83-2(R), lssued on August 22, 1983 and, as noted, sent to
petitlonerrs counsel by the Audlt Dlvislon, dtscuss the taxablllty of and
set forth che filtng requlrements for transferors of cooperatlve unlts.
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31-B to file and pay at the tlne of each unlt transfer. In fact, lf not for

the audlt, lt is posslble that ftl lng and payment nlght never have occurred.

Accordlngly, ln vlew of the facts and circumstances presented' lt does not

appear that petltlonerfs fallure to flle and pay waE occasloned as the reeult

of reasonable cause, and penalty was properly imposed.

D. That the petltion of Manhattan Assoclates Joint Venture ls hereby

denied and the penalty inposed for fallure to tluely flle returns and pay tax

when due Ls sustalned.

DATED: Albany, New York

JUN 0 91987

STATE TN( COUMISSION

r-P-&u;e'-ccl &Oe
PRESIDENT


