
STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet l t ion
of

Lindenwood Real-ty Company

for Revlsion of a Determination or for Refund
of Tax on Gains Derived from Certaln Real
Property Transfers under Art ic le 31-B of the
Tax Law.

AFI'IDAVIT OF I'IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlsslon, that he/she ls over L8 years
of age, and that on the Ist day of July, L987, he/she served the ltlthln notlce
of Decision by certified mail upon Llndenwood Realty Company the petltioner ln
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid nrapper addressed as fol lows:

Lindenwood Realty Cornpany
82-L7 153rd Avenue
Howard Beach, NY LL4L4

and by depositing same enclosed ln a postpaid properl-y addressed wrapper ln a
post office under the excl-usive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitloner
herei-n and that the address set forth on saLd wrapper is the Iast known address
of  the  pe t l t ioner .

Sworn to before me this
ls t  day  o f  Ju ly ,  1987.

Authorized to adninister oat
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat,ter of the Pet,ition
o f

Lindenwood Realty Company

for Revisl-on of a Deternination or for Refund
of Tax on Galns Derlved from Certaln Real
Property Transfers under Art ic le 31-B of the
Tax Law.

AFI'TDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Commission, that he/she ls over 18 years
of age, and that on the lst  day of Ju1y, 1987, he served the wlthln not lce of
Decislon by certified nal1 upon Bernard M. Perelman, the representatlve of the
petitioner ln the within proceedlng, by enclosing a true coPy thereof ln a
securely sealed postpaid rrrapper addressed as fol lows:

Bernard M. Perelman
Lopez, Edwards, Frank & Co.
70 East Sunrise Highway - Box 547
Val ley Stream, NY 115829990

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the excl-usive care and custody of the Unlted States Postal
Service wlthl-n the State of New York.

That deponent further says that the said addressee is the rePresentative
of the petitioner herein and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet i t toner.

Sworn to before me this
ls t  day  o f  Ju ly ,  L987.

ister oat
pursuant to Tax Law sectlon 174
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July 1, L987

Llndenwood Realcy Company
82-17 153rd Avenue
Iloward Beach, NY lL4I4

Gentlenen:

Please take notlce of the Declsl.on of the State Tax Conrnisslon enclosed
herewith.

You have now exhausted your rlght of review at the adnlnistratlve level.
Pursuant to sectlon(s) L444 of the Tax Law, a proceedl.ng ln court to revlew an
adverse declslon by che State Tax Coumisslon nay be instituted only under
Article 78 of the Civll Practlce Law and Rulesr 4nd must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 uonths from the
date of this not lce.

Inqulrles concernlng the couputatlon of tax due or refund allowed ln accordance
wlth thls dectslon nay be addressed to:

NYS Dept. Taxatlon and Flnaoce
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2085

Very truly yours'

STATE TAx COMMISSION

cc: Taxlng Bureaurs Representatlve

Petl t loner rs Representat lve:
Bernard M. Pereluan
Lopez, Edwards, Frank & Co.
70 East Sunrlse ltlghway - Box 547
Val ley Stream' NY 115829990



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

LINDENWOOD REALTY COMPAI.IY

for Revision of a Determlnatlon or for Refund
of Tax on Galns Derlved from Certal-n Real-
Property Transfers under Art lcLe 31-B of the
Tax Law.

DECISION

Petltloner, Llndenwood Realty Conpany, 82-L7 153rd Avenue, Iloward Beach,

New York LL4I4, fll-ed a petition for revlsion of a determination or for refund

of tax on gains derived from certaln real- property trangfers under Article 31-B

of the Tax Law (Fl le No. 66759).

A hearlng was held before Dennis M. Galllher, Hearlng Officer' at the

offlces of the State Tax Comrnisslon, Two World Trade Center, Room 65-51, New

York, New York on January 15, 1987 at 9:30 A.M., with al l  br lefs to be submLtted

by February L9, 1987. Petitioner appeared by Lopez, Edwards, Frank & Companyr

C.P.A.ts (Bernard I"1. Perelman, C.P.A.).  The Audit  Divis lon appeared by John P.

Ihrgan, Esq. (Paul A. Lefebvre, Esq.,  of  counsel-) .

ISSUE

Whether the penal-ty asserted against petltLoner for fallure to tlnely pay

tax due under Tax Law Articl-e 31-B should be abated.

FINDINGS OF FACT

1. On December 18, 1985 the Audlt Divislon lssued to petitloner, Lindenwood

Realty Co., a Notlce of Determinatlon of Tax Due under Tax Law Artlcle 3l-B

(rtGalns Taxtt) ,  indlcat ing gains tax due in the amount of $47,949.00'  plus

penalty and lnterest. This notlce arose as the result of a field audlt of the

records of Ocean llarbor Club Owners, Inc. (ttthe corporationtt), a cooperatlve
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houslng corporatLon to which petltioner, as sponsor under a cooperative converslon

p1an, had transferred on August 31, 1983 certain premises located ln Long

Island, New York.

2. RequisLte transferor and transferee questlonnalres were flled wlth

respect to the above described transfer such that the Audlt Divislon Lssued to

petitloner a Statement of No Tax Due in connectlon therewith.

3. Pet, i t ioner subsequent ly (between August 1983 and October 1984) sold

lndivldual cooperative apartment unlts. Petitloner, however, did not apportlon

and include as part of the consideratlon upon sale of each such unit any part

of the $ortgage lndebtedness whlch had been assumed by the cooperatlve corPoratlon

at the t ime of the August 31, 1983 transfer (sponsor to corporat lon).

4. Petitioner has adnitted that the mortgage lndebtedness should have

been apportioned and included, agrees wlth the amount of tax determined upon

audlt and has paid such amount. However, petltloner has not pald and contests

the imposLt ion of a penalty tn this matter.

5.  I t  is pet l t lonerrs poslt lon that pet l t lonerrs pr lncipals rel led

completely upon petltionerrs accountant to correctly prepare the returns in

connection with the cooperative converslon. Pet,it,ioners and their accountant

note that the tax i-n guestlon rilas, at the time of the transfers ln questlon, a

relatively new tax about which there existed many questlons and uncertalnties,

part lcular ly wlth respect to cooperat lve converslons. Pet i t lonerrs pr inclpals

have reLied upon the same accountant for a period of approxinately 35 years and

assert that they have no particular knowledge of or abil-lty to cal-cuLate gains

tax.

6. The Audlt Division notes that the penalty 1n this matter was imposed

not for failure to fl1e returns, but for failure to pay the Proper anount of
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tax due. Pet i t ionerfs accountant inquired of the attorneys present at the

sponsor-to-cooperatlve closlng as to whether the mortgage lndebtedness rtas to

be apportloned to indlvldual- units upon subsequent sale and was assertively

advised, lnformally, that apportionment was not necessary. There is however,

no evidence of any wrltten or oral request by petitioner or its accountant to

the Audit Dlvision for guidance or an explanation of the Audit Divisionrs

positlon wlth respect to the treatment of mortgage indebtedness relating to a

cooperat ive converslon.

7. Petitioner ls a partnership of two brothers with long-standing involve-

ment ln the real estate lndustry. At the tlme of the transfers ln lssue' one

of the partners l-ived ln Florlda and did not particlpate actlvel-y in the

partnershiprs management,  whi le the other partner (slnce deceased) was 111 but

nonetheless participated actively in partnership management and affalrs.

Pet i t lonerts representat ive presented the subJect returns to the partners for

signature and dlscussed tthls viewpointtt with the partners prlor to submlsslon

of the returns.

CONCLUSIONS OF LAW

A. That Tax Law S L446.2 provides, ln part ,  that:

"Any transferor failing to file a return or to pay any tax
wlthin the tlne required by this article shall be subject
to a penalty of ten per centum of the amount of tax due
plus an interest penalty of two per centum of such amount
for each nonth of delay or fract lon thereof after the
expiratlon of the first nonth after such return lras required
to be f i led or such tax became due, such lnterest penalty
shall not exceed twenty-five per centum in the aggregate.
If the tax commission determlnes that such fallure or delay
was due to reasonable cause and not due to w111fu1- neglect,
it shall remit, abate or waive all of such penalty and such
interest penalty.r t

B. That lt ls unquestioned that the proper amount of tax was not

in connection with the transfer of any of the indivl-dual- unlts within

remltted

the
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cooperat lve converslon. In defense of this mlscalculat ion pet i t ionerrs repre-

sentatlve asserts the existence of uncertalntles wlth respect to the tax and

clains, essentlally, that the underpaynent occurred due to lgnorance of the

Law. In particular petltLonerrs representatlve maintalns there was no speclfic

statement ln Article 31-B nor in any of the offlcial- publicatlons relating

thereto which required apportLonment and allocatlon of mortgage lndebtedness to

shares rel-atlng to j-ndivldual apartment units.

C. That Ta:r Law $ 1440.1 lncludes, lnter aLIa, in the definltlon of

t tconslderat iontt  the tramount of any mortgage, l ien or other encumbrance.. . . t t  As

noted, the speciflc question as to the apportlonment and allocation of mortgage

indebtedness was ralsed by pet l t ionerts representat ive at c losing. Yet,  no

request for lnformation or clarificatlon thereon was made elther orally or ln

rilritLng to the Audit DLvision at any tlme. Accordingly, petLtlonerrs mlscalcu-

latlon of the amount of tax due, based on misunderstandlng/lgnorance of the law

is not,  ln general ,  or ln thls specifLc matter,  a basLs support lng abatenent of

penalty. (Matter of Elmcor l"lanagenent Corp., State Tax Connnn., Septenbet 26t

1986. See also Matter of Aaron Zlegelnan & I{il-Llam Langfan, State Tax Commn.,

July 3, 1986.) Based on the facts presented, penalty r f ,as properly lmposed and

abatement thereof ls not warranted.

D. That the petltlon of Llndenwood Realty Conpany ls hereby denied and

the Notice of Determinatlon of Tax Due under Tax Law Artlcle 31-B lssued on

December 18, 1985 ls sustained.

DATED: Albany, New York STATE TA)( COMMISSION

JUL 0 11e87


