
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Lawrence Lever,

the Pet i t ion

Estate of AFFIDAVIT OF MAILING

for Revl-sion of a DeternLnatlon or for Refund
of Tax On Gains Derived fron Certaln Real
Property Transfers under Article 31-B of the
Tax Law.

State of New York :
s a .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornmlsston, that he/she ls over 18 years
of age, and that on the 21st day of AprLl, L986, he/she served the withln notlce
of declsLon by certLfled mall upon Lawrence Leverr Estate of the peEltloner ln
the withln proceeding, by enclosl"ng a true copy thereof ln a securely sealed
postpald nrapper addressed as follows:

Lawrence Lever, Estate of
585 Stewart Avenue
Garden City,  NY 11530

and by depositlng s€me enclosed Ln a postpald properly addressed wrapper in a
poet offlce under the exclusl.ve care and custody of the United Statee Postal
ServLce within the State of New York.

That deponent further says that the sald addressee le the petltlooer
hereln and that the address set forth on sald wrapper Ls the last known address
of the pet l" t loner.

Sworn to before me thls
2 l .s t  day  o f  Apr i l ,  1986.

zed to adnlnister
t to Tax Lalr sect



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Lawrence Lever,

the Pet i t lon

Estate of

same enclosed in a postpald properly addreseed wrapper in a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the sald addressee ls the representatlve
herein and that the address set forth on sald wrapper i.s the

of the representat lve of the pett t loner.

AFFIDAVIT OF }fAITING

for Revislon of a Deternlnatlon or for Refund
of Tax On Galns Derl"ved fron Certatn Real
Property Transfers under Art lc le 3l-B of the
Tax Law.

State of New York :
9 S .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duJ.y sworn, deposes and says that
he/ehe is an enployee of the State Tax Cornmlsglon, that he/she le over 18 yearg
of ager aod that on the 21st day of Apri l ,  1986, he gerved the wlthln not lce of
declsion by certlfied nal1 upon Rlchard S. Paetore, the representatlve of the
petitioner ln the wLthln proceedLng, b]r enclosing a true copy thereof ln a
securely seal-ed postpald lrrapper addressed as follows:

Rlchard S. Pastore
Albert ,  Pastore & Ward
1 2 5  M a s o n  S t . ,  P . 0 .  B o x  1 6 6 8
Greenwich, CT 06836

and by deposltlng
post off tce under
Servlce lrlthln the

That deponent
of the pet i t ioner
last known address

Sworn

Aut
pur

before ne this
o f  A p r l l ,  1 9 8 6 .
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thsized to admlnl"ste

to Tax Law sec n  I 7 4



STATE OF  NE I^ I  Y0RK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

A p r t l  2 1 ,  1 9 8 6

Lawrence Lever, Estate of
585 Stewart Avenue
Garden Clry,  NY 11530

To The Eetate of L.  Lever:

Please take notlce of the declsion of the State Tax Conmission encloeed
herewith.

You have now exhausted your rlght of revlew at the admlnlstratLve level.
Pursuant to sectlon(s) 1444 of. the Tax Law, a proceedLng in court to review an
adverse deciston by the State Tax Conmlsslon may be lnstltuted ooly under
Artlcle 78 of the ClvlL Practice Law and Rules, and uust be co-menced ln the
Supreme Court of the State of New York, Albany Countlr withln 4 nonths fron the
date of this not lce.

Inqulries concerning the computatton of tax due or refund allowed ln accordance
wlth thls dectslon nay be addressed to:

NYS Dept. Taxatton and Flnance
Audl,t Evaluatlon Bureau
Agsessment Review Unit
Bul ldlng #9, State Canpus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive

Peti t loner t  s Representat lve:
Richard S. Pastore
Albert ,  Pastore & Ward
1 2 5  M a s o n  S t . ,  P . O .  B o x  1 6 6 8
Greenwlch, CT 06836



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

THE ESTATE OF LAWRENCE LEVER

for Revision of a Deternination or for Refund
of Tax on Gains Derived from Certain Real-
Property Transfers under Art ic le 31-B of the
Tax Law.

DECISION

Petl t loner,  The Estate of Lawrence Lever,  585 Stewart Avenue, Garden Cityr

New York f1530, f i led a pet l- t lon for revision of a determlnat lon or for refund

of tax on gains derived from certal"n real property transfers under Artlcle 31-B

of  the  Tax  Law (F i le  No.  51580) .

Pet i t ioner,  by l ts duly authorized representat ive, Albert ,  Pastore & I , Iard,

P .C. ,  Esqs .  (R lchard  S.  Pas tore  and Scot t  R .  Johnson,  Esqs . ,  o f  counee l ) ,  has

waived a hearing and submitted lts case for declsl"on based on the entlre ftle,

lncludtng a St ipulat l"on of Factsr together wlth br lefs to be subnlt ted by

January 6, 1986. After due consideration, the Connission renders the following

dects lon .

ISSUE

Whether a certain transfer of real property by petltioner was made pursuant

to a written contract entered into on or before the March 28, L983 ef,f.ectLve

date of the I'gains taxrr imposed under Tax Law Artl"cle 31-B' thus leavlng

pet i t loner exempt from tax on such transfer pursuant to Tax Law sect lon 1443.6.

FINDINGS OF FACT

1.  On Novembet  6 ,  1985,  a

of the Estace of Lawrence Lever,

Facts pertaintng to the petltion

by authortzed tepresentatives

Stlpulat lon of

duly executed
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for pet i t ioner (Richard S. Pastore, Esq.) and for the Audit  Divls lon (Paul A.

Lefebvre, Esq.),  was received. This St lpulat lon of Facts provides as fol lo l ts:

- STIPULATED FACTS -

rfTax Pa)rment:

a. On August 2, 1983, the Estate of Lawrence Lever (hereinafter
"Transferor")  act lng through l ts Co-Executors and Co-Trustees,
Jerrold I .  Lupoff  and Harold Lever,  conveyed t i t le to certain real
property located ln Nassau county, New York, to PRM - Garden clty
Assoclates and VKM&S - Garden Clty Associates, aa tenants in cornqon.
PRM - Garden City Associates and V(U&S - Garden Clty Assoclates
acqulred the interest of VMS Realty Inc. ln the purchase agreement
for the property (as herelnafter dtscussed) by way of an Assl"gnnent
da ted  Ju ly  20 ,  1983.

b. Slmultaneously wlth the closing of t l . t le,  a Real Property
Transfer Galns Tax (Article 3l-B of the Tax Law) ln the amount of
$2,023,051.49 was pald by Transferor under prot,est to the New York
State Department of Taxat lon and Flnance (hereinafter the rDepartmentr) .

Background:

c. The Transferor and VMS Realty, Inc. signed a document
bearing the date March 24, 1983 (hereinafter the r l farch Letter ' ) .
Use of the ter[  rMarch Lettert  ls for purposes of reference only.

d. VMS Realty,  Inc. paid $50,000 to an Escrow Agent to be held
in trust as a good falth deposlt towards the purchase prl-ce of the
ProPerty.

e. New York State Tax Law Art lc le 3l-B, Sect ion 1443.6, estab-
llshed I'larch 29, 1983 as the date by which a lrritten contract must
exlst, ln order for an exemption to the ReaJ- Property Transfer Gains
Tax to apply.

f.. The date whlch appears on the March Let,t,er pre-dated the
Sect ion L443.6 March 29, 1983 exenpt lon date by f lve days.

g. The Apri l  7,  1983 Contract of  Sale, entLt led rAddendum to
Agreement dated March 24, 1983t (hereinaft,er the rAddendum to the
March Letterr) ,  was executed and del ivered by both part ies on AprlL T,
1 9 8 3 .

h. On December 1, 1983, the Transferor f l led a Clal-n for Refund
of Real Property Transfer Gains Tax with the Department.

1. Said Clalm f or Refund was f lled withln the appl-lcabl-e tfune
perlod establtshed for same under the regulatl"ons of the Department.



j .  On January
Dlsallowance for the
Lever.

-3-

30, 1984, the Department f l led a Not lce of
Claln for Refund of the Estate of Lawrence

k. On Aprl l  12, 1984 the Transferor appealed sald January 30,
1984 declslon to the Tax Appeals Bureau.

1. Pet i t lonerts appeal of  the Not l"ce of Dlsal lolrance was f l led
wlthln the appllcable tlme perlods established therefor ln the
regulat lons of the Department.

m. The f l le regardlng said pet i t ion has been accepted as a
perfected pet i t lon under Sect ion 601.5 of the Rules of Pract lce and
Procedure of the State Tax Comrnlsslon.

n. On August 1, 1984 the Audlt  Dlvis lon f i led l ts answer to the
per fec ted  pe t l t ion .

o. A formal hearing was scheduled by the Tax Appeals Bureau for
0crober  30 ,  1984.

p .  On Octobet  24 ,1984,  the  pe t i t ioner  wa ived l t s  r igh t  to  a
fornal hearlng and requested that this natter be declded by subnlsslon
of the f l le to the State Tax Commlssion under Sect l ,on 601.8(d) of the
Rules of Practtce and Procedure of the Conrmisston.rr

- ADDITIONAL FACTS -

2. The transferred premises consist  of  real  estate upon which three

off lce bui ldlngs are sl tuated. There ls no dlspute between the part ies as to

the dollar amounts lnvolved or thc cgnPutatlon of the a:nount of gains tax

alleged to be due which was paid under protest. Rather, at lssue ls whether

the March 24, 1983 let ter was, in fact,  executed on or before the effect lve

date of Tax Law Art lc le 31-B and const l tuted a wrt t ten contract pursuant to

which the transfer of the premlses l"n questlon was made, thus rendering the

subject transactlon exempt from tax under the "grandfather" provision of Tax

L a w  s e c t i o n  L 4 4 3 . 6 .

3. The March 24, 1983 let ter is s igned by representat ives for pet l t loner

(as transferor) and by the purchaserrs representat lve and ls,  on l ts face, dated

Ylarch 24, 1983. Pet l t loner has also submitted, to estabHsh l{ 'axeh 24, 1983 as
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the date of actual execut ion, a photocopy of the $50,000.00 good fal th deposlt

check dated March 23, 1983, the bank deposlt  s l lp relat ing thereto receLpted

and stanp dated March 28, 1983, aff ldavi ts from the transferor 's representat ives

and from attorneys for the transferor and transferee, all lndl"catlng and/or

referr lng to a March 24, 1983 execut ion date.

4. The f l rst  paragraph of the l {atch 24, 1983 let ter provides, in part '  aa

fol lows: t t l t ]h ls const i tutes our agreement wlth you to purchase (the prenLses)."

Thereafter,  s ix numbered i tens are l isted, descr iblng: l . )  the purchaser;  2.)

p u r c h a s e  p r i c e ; 3 . )  c o n t r a c t  d e p o s t t ; 4 . )  c l o s l n g  d a t e ; 5 . )  b r o k e r a g e  f l r n ; 6 . )

other conditions and provislons (relatlng to a site development plan, polter

plant, tl"tle report, and ongoLng leasl-ng and tenant lmprovements at the

premises).  The "contract depostt ' r  covered by l ten 3 refers to a $750'000.00

letter of  credit ,  as dist ingulshed from the $50,000.00 r 'good fai th deposit"

cal- led for upon execut lon of the March 24, 1983 let ter.  I ten 4 ln the

YIatc} l .  24, 1983 let ter speclf ies a closing date of July 15, 1983 and further

p r o v 1 d e s a s f o 1 1 o w s : ' ' [ c ] o n t r a c c t o b e e x e c u t e d . - P ! @ | l ( E m p h a e 1 s

added) .

5. The flnal trilo substantlve paragraphs of the l{atch 24, 1983 letter

provide as fol lows:

'rWe enclose herewith $SO1000 nade payable to Baer, Marks & Uphan
as a good fai th deposlt ,  which wlL1 be held ln escrord and el ther
refunded upon termination of our agreement pursuant to this letter of
intent or dellvered and credited agatnst the contract deposl"t.

Thls let ter ls lntended to set forth the lntent ion of the part les
iate ln d faith a contract of sale containl

set forth abover and such other re le and cust,omary terms as
they ma ree upon, and you agree that w111 not offer
Property for sale to any other t r  to  Aor l " l  1 .  1983.  and
that the Property wt1l  be off  the market unt l l  said date. However,
l f  fo r reason such Contract is not executed and delivered on or
before March 31, 1983, then thls let ter shal l  be of no r force
or effect and neither party hereto shall have any further liabillty



-5-

to the other. In any event, llarold Lever and Jerrold Lupoff shall
Eave no personal llablllty hereunder or under the Contract, and we
will look only to the Estate of Lawrence Lever for satlsfactlon of
any llablllty you may have hereunder or under the Contract," (Enphasls
added) .

6. Executed on Aprl.l 7, 1983 was a very detalled document entltled

f'Addendun to Agreement Dated Nlatch 24,1983," exceeding ftfty pages Ln Length

and settlng forth ln fuLl detail the terns pursuant to which the transfer at

issue was made. Thls document states, in l te openlng sentence, that i t  t t . . . is

made as of the 24th day of March, 1983.. ." ,  and i ts fLrst  two cLauses provide

as fol lows:

"By agreement dated March 24, 1983 (the tor lginal  Agreementr) ,
Seller agreed to sellr and Purchaser agreed to purchase, the Premlees
(as deflned below). Pursuant to the Origlnal Agreement, Purchaser
made a down paynent ln the sum of $50,000, whLch sum has been heLd ln
escrow by Messrs. Baer, Marks & Uphau. The OrtglnaL Agreement
contemplated the executlon and dellvery of an Addendum to such
OrigLnal Agreement,, set,ting forth in greater detalL the agreement
between the parties set forth ln the Orlginal Agreeuent.

The parties now deslre to execute and del-lver such Addendum to
Ehe Origlnal Agreement, setttng forth ln complete detail all of the
agreements reached between then. Simultaneously wlth the execut,lon
and dellvery herein, Purchaser ls deLiverlng to SeLJ.er the Down
Payment LC (as herelnafter deflned), ln substl"tutlon for said cash
deposlt  of  $50,000, whlch has been returned by Baer,  Marks & Uphan'
as eacrorr agent,  to Purchaser."

7. The March 24, 1983 letter speaks of a "contract of saLe contalnLng the

terms set forth above, and such other reasonable and customary terms as lthe

part ies] nay agree upon'. . . t t .  (see Finding of Fact t t5t t) .  I lowever,  the March

24,1983 let ter specif lcal ly made no mention of the fol lowing nater lal  terms

whlch were l.ncluded ln the Aprll 7, 1983 Addendum Agreement:

a) A provl.sion that the purchaser was subject to the terms of
speclflc service contracts and employee agreements ia connection
with the property;

b) a cancellatLon provlslon allowlng cancellatlon of the contract
lf the estlnated cost, of curLng aLL tltLe vlolatlons whlch are
the sel lerrs obl l"gat ion to cure exceeds $300,000;
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provtsions as to rent apportionment between the purchasers and
se l le rs ;

agreement by purchaser to continue prosecutl"ng rrCertlorarl

Proceedings" pending wlth respect to a port lon of the premises
from and aft,er the closing date;

assl"gnment and assumptlon of security deposlts;

asslgnnent and assumpt,lon of service contracts;

a provlslon requiring that all sums pald on account of thle
lAprll 7, 1983] agreement are made ll"ens on the premises.

8. The Aprl l  71 1983 Agreement i tsel f  expressly providee:

ttlt ls agreed that all understandlngs betlree
are nerged ln this ts
forth the ag-eCnint UeEwCen Setler ana Purchaser.r' (Enphasls suppl-ied.)

* r r *

rrThls agreement modifles and amends, and ts part of the agreement
dated March 24, 1983 by and bettreen the est,ate of Lawrence Lever and
@ b r i g 1 n a 1 A g r e e m e n t ) a n d t h e o r i g 1 n a 1 A g r e e m e n t '
as nodlfied and amended by this Agreement, contains the entlre
agreement between the parties wlth regard to the subject matter
thereof and hereof and supersedes all prlor understandingr if any
with regard thereto.r '  (Enphasls suppl led.)

9. There ls no evidence of any extension, wrl t ten or otherwlse, of  the

Aprl l  1,  1983 ternl"nat ion date ref lected in the Ytarch 24,1983 let ter '  nor any

evidence as to whether the property remalned off the market between such date

and the Aprl1 7, 1983 date of execut lon of the "addendum."

CONCLUSIONS OF LAW

A. That sectlon 1447 of the Tax Law, whlch became effectlve March 28'

1983, imposes a tax on galns derlved fron the transfer of real property withl"n

New York State.

B. That subdlvis ion (n) of sect, ion 184 of Chapter 15 of the Laws of 1983

provldes that the tax l-mposed on the gatns derived from the transfer of real

c )

d )

e )

f )

s)
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property r f . . .shal l  not apply to any transfer made on or before the effect lve

date of f the act lnposlng the tax].r '

C. That Tax Law sectLon 1443, subdl"vl"sion 6r provl"des that a tax shal l

not be imposed:

rrWhere a transfer of real  property occurrLng after the effect ive
date of thls article ls pursuant to a written contract entered lnto
on or before the effect l"ve date of thls artLcLe, provlded that the
date of execution of such contract is conflrned by lndependent
evidence, such as recording of the contract, payment of a deposit or
other facts and circumstances as determined by the tax cornmisston. A
written agreement to purchase shares ln a cooperatLve corporatton
sha1l be deened a written contract for the transfer of real property
for the purposes of thls subdivis lon. ' r  (emphasls added).

D. That a comparlson of the YIarch 24, 1983 let ter wl- th the Aprl l  7,  1983

fraddendum" leads to the conclusion that the transfer ln queetlon was made Pursuant

to the latter document, and that the forner agreement was not a blnding,

enforceable contract pursuant to whlch the transfer ln guestlon could have been

conpelled by either party. The express terms of the March 24 agteement provlded

that lf a contract was not executed by March 31, 1983, the March 24 Lettet would

no longer have any effect. Slnce the rraddendumtt was not executed until Aprll 7'

1983, wlth no evidence of any agreement extending the March 24 Letter beyond lts

own explration dater there was no agreement by which petLtloner \tas bound to sell

the property durlng the period Aprl l  l ,  1983 through Aprl" l  5,  1983. Treat lng Ehe

March 24 Lettet as an enforceable contract of sale for the premlses would vlolate

both the lnt,ent of the part,ies and the express terms of the March 24 Letter.

E. That the March 24 Letter lndl"cates the parties' l.ntent was to contlnue

negotlations wlth regard to a future contract, rather than a then-present lnt,ent

to form a bindlng contract of  sale (see Flndtng of Fact "5").  In fact,  the

March 24 LeEEer ls lnsufflcient l"n and of itself to constitute an enforceable
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contract of  sale vr l th regard to the speclf lc property at lssue. At most,  the

terms of the March 24, 1983 agreement could be construed as an enforceable

contract between the partles only to the extent that the SeLler wae bound not

offer the specif lc real  property for sal-e to any other party pr lor to Aprl l  1,

1983, and that such property must be kept off the market untll such date. The

Nlarc}r 24, 1983 agreement with respect to the actual sale of the property ltself

ts nerely an agreement to negotiate a contract for the sale of the real property

or an agreement to agree.

F. That, in sum, the partles did not manifest their mutual assent to all

essent lal  terms of a contract for the sale of thls property '  nor dld a complete

meetl"ng of the mlnds wlth the executlon of a wrltten contract thereon as regulred

by Tax Law sect ion 1443.6 occur unt l l  the Apri l  7,  1983 contract was executed.

Thus, even assuming, arguendo, that petitLoner has subnltted sufficlent lndepeodent

evidence that the NIatch 24, 1983 agreement rras executed, in fact, on such date'

such agreement rcas nonetheless not the blndlng wrl"tten contract pursuant to whlch

the transfer of the subject,  premtses occurred. Accordingly,  s lnce the f i rst

enforceable cont,ract for the sale of this real property nas not entered lnto by

the part les unt i l  Aprl l  7,  1983, the Real Property Galns Tax was appl lcable to

the  pe t i t loner f  s  t rans fer .
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G. That the petition of The Estate of Lawrence Lever ls hereby denied and

the Audlt  Dlvis lonrs denial  of  pet l . t ionerfs clalm for refund l"s sustaLned.

DATED: Albany, New York STATE TN( COMMISSION

APR 2 11986, *cqd)A'*'
PRESIDENT

ISS IONER- .


