
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

The Estate of Lawrence Lever

for Revision of a Determinatlon or for Refund
of Tax on Galns Derived from Certain ReaL
Property Transfers under Art ic le 31-B of the
Tax Law.

: AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Commisslon, that he/she ls over 18 years
of age, and that on the 15th day of October,  1985, he/she served the withln
notice of Amended Decislon by certifled nall- upon The Estate of Lawrence Lever
the petltioner ln the wlthin proceedlng, bI enclosing a true copy thereof ln a
secureLy sealed postpaid wrapper addressed as fol- lows:

The Estate of Lawrence Lever
585 Stewart Avenue
Garden Clry,  NY 11530

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the petLtioner
hereLn and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Oc tobe r ,  1986 .

ster oat
pursuant to Tax Law section L74



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

The Estate of Lawrence Lever

for Revlsion of a Determination or for Refund
of Tax on Gains Derived from Certain Real
Property Transfers under Art ic le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she is an employee of the State Tax Commlsslon, that he/she Ls over 18 years
of age, and that on the 15th day of October, L986, he served the wLthin notlce
of Amended Decision by certlfled maiJ. upon Richard S. Pastore, the representative
of the petitioner in the within proceedlng, by encloslng a true copy thereof ln
a securely sealed postpaid wrapper addressed as fol lows:

Rlchard S. Pastore
ALber t ,  Pas tore  & I {a rd ,  P .C. ,  Esqs .
125 Mason St ree t ,  P .O.  Box  1668
Greenwlch, CT 06835

and by depositing saue enclosed in a postpaid properl-y addressed wrapper ln a
post office under the excluslve care and custody of the UnLted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the petltioner herein and that the address set forth on said wrapper ls the
last known address of the representat lve of the Pet i t ioner.

before me this
o f  October ,  L986.

pursuant to Tax Law section 174
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October  15 ,  f986

The Estate of Lawrence Lever
585 Stewart Avenue
Garden Clty,  NY 11530

To the Execut,or:

Please take notlce of the Amended Declsl.on of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your right of review at the admtnistratlve level.
Pursuant to section(s) L444 of. the Tax Law, a proceedLng ln court to revLelt an
adverse declslon by the State Tax Commlsslon nay be lnstltuted onJ.y under
Artlcle 78 of the CLvll Practice Law and Rul-es, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of thls not l .ce.

Inqulrles concernlng the computatlon of tax due or refund allowed Ln accordance
with this dectslon nay be addressed to:

NYS Dept. TaxatLon and Finance
Audlt EvaluatLon Bureau
Assegsment Revlew Unl"t
BulLdlog #9, State Campus
AJ-bany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representative

PetLtloner t s Representative:
Rlchard S. Pastore
A lber t ,  Pas tore  & t r la rd ,  P .C. ,  Esqs .
125 Mason St ree t ,  P .0 .  Box  1658
Greenwlch, CT 06836



STATE OF NEW YORK

STATE TAX COMMISSION

THE ESTATE OF LAWRENCE LEVER

for Revlslon of a Deterninatl.on or for Refund
of Tax on Galns Derl"ved from Certaln Real
Property Transfers under Article 31-B of the
Tax Law.

: A}TENDED
DECISION

Petltloner, The Estate of Lawrence Lever, 585 Stewart Avenue' Garden Cltyr

New York 11530, flled a pecltlon for revlsion of a decernl"naclon or for refuod

of tax on galns derlved from certain real property transfers under Artlcle 31-B

of  the  Tax  Law (F l le  No.  51580) .

Petl"tioner, by lts duly authorl"zed representatlve, Albert, Pastore & I{ardr

P.C. ,  Esqs .  (R lchard  S.  Pas tore  and Scot t  R .  Johnson,  Esqs . ,  o f  counseL) ,  hae

wal"ved a hearLng and subml"tted lts case for declslon based on the entl-re fll,e,

lncludlng a Stlpulatlon of Facts, together with brlefs to be subnltted by

January 6, 1986, After due conslderatlon, the Comlssion renders the followlng

decielon.

ISSUE

Whether a certain transfer of real property by petltloner ltas nade pureuant

to a rrLtten concract entered lnto on or before the March 28, 1983 effectLve

date of the rrgal.ns taxrf Luposed under Tax Law Artlcle 31-8, thus leavlng

petlttoner exempt from tax on such transfer pursuant to Tax Law sectlon 1443.6.

FINDINGS OF FACT

In the Matter of the Petltlon

o f

t .  On November 6,  1985,  a

of the Estat,e of Lawrence Lever,

Facts pertalnlog to the petLtlon

by authorLzed representatlves

Sttpulatlon of

dul-y executed
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for pet i t loner (Rtchard S. Pastore, Esq.) and for the Audlt  Divis ion (Paul A.

Lefebvre, Esq.),  was recelved. This St lpulat lon of Facts provides as fol lows:

- STIPULATED FACTS -

"83@!.,

a. On August 2, 1983, the Estate of Lawrence Lever (herelnafter
rTransferor ' )  act lng through l- ts Co-Executors and Co-Trustees,
Jerrold I. Lupoff and Harol-d Lever, conveyed tltl-e to certaln real
property located ln Nassau Countyr New York, to PRll - Garden City
Associates and VKM&S - Garden Clty Associates, as tenants in cornrnon.
PRM - Garden City Associates and VIGI&S - Garden Clty Associates
acquired the Lnterest of VMS Realty Inc. in the purchase agreement
for the property (as herelnafter dlscussed) by way of an Assignment
dared July 20, 1983.

b. Simul-taneousl-y wlth the closing of title, a Real- Property
Transfer Gains Tax (Article 31-B of the Tax Law) ln the amount of
$2,023,051.49 was paid by Transferor under protest to the New York
State Department of Taxation and Finance (hereinafter the rDepartmentt).

Backsround:-

c. The Transferor and VMS Realty, Inc. signed a document
beartng the date March 24, 1983 (hereinafter the 'March Letter ' ) .
Use of the term tMarch Lettert  ls for purposes of reference only.

d. VI"IS Realty, Inc. paid $501000 to an Escrow Agent to be held
ln trust as a good fatth deposit towards the purchase prLce of the
property.

e. New York State Tax Law Art lc l-e 31-B, Sect ion L443.6, estab-
lished tlarch 29, 1983 as the date by which a wrl.tten contract muat
exist in order for an exemption to the ReaL Property Transfer Galns
Tax to apply.

t. The date whLch appears on the March Letter pre-dated the
Section L443.6 l{rarch 29, 1983 exenptlon date by five days.

g. The Apri l  7e 1983 Contract of  Sale, ent l t led rAddendum to
Agreement dated March 24, 1983r (herelnafter the rAddendum to the
March Lettert) ,  was executed and del lvered by both part ies on ApriJ.7,
1 9 8 3 .

h. On Decenber 1, 1983, the Transferor f l led a Claln for Refund
of Real Property Transfer Gains Tax wlth the Department.

i. Said Cl-ain for Refund was filed within the appllcable ttme
period establlshed for sane under the regulatLons of the Department.



j. On January
Dlsaltowance for the
Lever.
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30, 1984, the Department f t t -ed a Not lce of
Clain for Refund of the Estate of Lawrence

k. On AprLl 12, 1984 the Transferor appealed sald January 30,
1984 decielon to the Tax Appeals Bureau.

1. PetltLonerrs appeaL of the Notlce of Disal-lonance was flLed
wlthln the appIlcable time perlods est,abllshed therefor Ln the
regulatl"ons of the Department.

n. The flLe regardlng said petltlon has been accepted ae a
perfeeted pet l t lon under Sect lon 601.5 of the Rules of Pract l .ce and
Procedure of the State Tax Commlssion.

n. On August 1, 1984 the Audit Divlsion fil-ed its answer to che
perfected petl-tl.on.

o. A fornal hearlng was schedul-ed by the Tax AppeaLs Bureeu for
October  30 ,  1984.

p. On october 24, L984, the pet l t loner walved l ts r ight to a
formal hearl"ng and requested that this natter be declded by subnl"ssion
of the f lLe to the State Tax Conmisslon under Sect lon 601.8(d) of the
Rules of Practlce and Procedure of the Gonnlssion."

q .  0n  March  31 ,  1983,  the  Trans feror  and V.M.S.  Rea l ty ,  Inc .
signed a letter agreement whleh extended to Aprll 9, 1983, the rrAprll

1, 1983rr date, whLch appeared on page 5 of the March letBer and
extended to Aprl l  8,  1983, the "March 31, 1983" date also appearlog
on page 4 of the March lerter.

. ADDITIONAL FACTS -

2. The transferred premises conslst of real estate upon whl"ch three

office butldtngs are situated. There l.s no dlspute between the parties aa to

the dollar amounts lnvolved or the computatl"on of the amounC of galns tax

alleged to be due which was pald undet protest. Rather, at lssue ts whether

the l{arclr 24, 1983 letter !ras, Ln fact, executed on or before the effective

date of Tax Law Artlcle 31-B and constltuted a written contract pureuant to

which the transfer of the premlses ln questl"on was nade' thus renderLng the

subject transact,ion exempt from tax under the rfgrandfather" provlsLon of Tax

Law sec tLon 1443.6 .



3. The March

(as traosferor) and

4-

1983 Letter ls elgned by representatives for petltloner

the purchaserrs representatlve aad ls, on ite face,

dated March 24, 1983. Petlcioner has aLso submltted, to establlsh March 24,

1983 as the date of actual execut lonr a photocopy of the $50,000.00 good fai th

deposlt check dated lfarch 23, 1983, the bank deposlt sllp relatlng thereto

recelpted and stamp dated March 28, L983, affldavlts from che trangferorts

representatlves and from attorneys for the trangferor and transferee, all

lndlcatlng and/or referrlng to a March 24, 1983 executlon date.

4. The flrst paragraph of the t{arch 24, 1983 Letter provldes, ln part, aa

follows: "[t]his constitutes our agreement nith you to purchase (the preuises)."

Thereafter,  s lx oumbered l tems are Llsted, descr l"blng: 1.)  t t re purchasert  2.)

purchase pr lce ;  3 . )  con t rac t  depos i t ;  4 . )  c1os lng  da te ;  5 . )  b rokerage f i rn ;  6 . )

other condl"tLons and provlsions (relatLng to a slte development plan, polter

plant, tl"tl-e report, and ongotng leasing and tenant tmprovenents at the prenlEes).

The "contract depoglt ' r  covered by l ten 3 refers to a $750,000.00 let ter of

credltr  as dlst lnguished from the $50,000.00 "good fal th deposlc" cal led for

upon executlon of the Nlareh 24, 1983 letter. Iten 4 Ln the blarch 24, 1983

letter specifl"ee a closing date of July 15, 1983 and further provldea as

fol- lows: r f  lcJontract to be executed pr lor to Aprt l  1,  1983."(emphasl.s added).

As noted, thls date of AprLl 1, 1983 was extended to AprLl 8, 1983 (gee Stlpulated

Fact  t tq " ) .

5. The ftnal two substantlve paragraphs of the March 24, 1983 letter

provlde as fol-Lows:

r'lrle encl-ose hereld.th $50,000 nade payable to Baer, ltarks & Uphan
as a good fatth depoaLt, whlch w111 be heLd 1o escrow and either
refunded upon terminaclon of our agreement pursuaot to this letter of

24 ,

by

lntent or deLlvered and credlted agalnst the contract depoelt.
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Thts letter ls lntended to set forth the tntentl"on of the parties
to negotLate l.n good faith a Contract of SaLe contalnlng the terus
set forth alovg_L-egg_qggh_-gther reasonable and customary terms as
they may agree uponr €lnd you agree that you wlll not offer the
Property for sale to any other party pr lor to Aprl l  1,  1983r €Ird
that the Property wtll be off the market untll sald date. Howeverr
if for any reason such Contract ls not executed and dellvered on or
before March 31, 1983, then thls let ter shalL be of oo further force
or effect and nelther party hereto shall- have any further llablllty
to the other. In any event, Harold Lever and Jerrold Lupoff shall
have no personal llablLtty hereunder or under the Contract' and lre
wlLl Look only to the Estate of Lawrence Lever for satlsfactlon of
any ltafll lty you may have hereunder or under the Contract." (Euphaeis
added. )  

-

6. Executed on Aprtl 7, 1983 was a very detalled docunent eotltled

"Addendum co Agreement Dated llaxch 24, 1983r" exceedlng flfty pages ln length

and settlng forth ln fuLl detall the terms pursuant to whtch the transfer at

issue was made. This document states, ln i ts openLng sentence, that l t  t t . . . ls

made as of the 24th d,ay of March, 1983.. ." ,  and l" ts f l rst  two clauses provlde

as fol lons:

I 'By agreement dated March 24, 1983 (the tOrLgl"nal-  Agreemeatr) ,
Seller agreed to sell, and Purchaaer agreed to purchaser the Premlses
(as deflned below). Pursuant to the OrlgtnaL Agreement, Purchaser
nade a down paynent ln the sum of $50,000, whlch sum has been held ln
escrolr by Messrs. Baer, Marks & Uphao. The Ortgtnal Agreement
contemplated the executlon and deLlvery of an Addendum to such
Orlginal Agreement, settLng forth ln greater detall the agreement
between the partles set forth ln the Orlgtnal Agreement.

The partles now destre to execute and deliver such Addendum Eo
the Origlnal Agreement, settlng forth ln complete detall all of che
agreements reached between them. SLnuLtaneously wlth the executlon
and dellvery hereln, Purchaser is dellvering to Seller the Doltn
Paynent LC (as heretnafter deflned), ln subst,ttutl"on for eaid cash
deposlt  of  $50,000' whlch has been returned by Baer,  Marks & Uphan,
as escrow agent,  to Purchaser. t t

As aoted, the Aprl l  1,  1983 and March 31, 1983 dates were extended to
Apr l l  9 ,  1983 and Apr11 8 ,  1983,  respec t ive ly  (see St lpu la ted  Fac t  "q" ) .
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7, The March 24, 1983 let ter speaks of a t tcontract of  sale contatnlng the

terms set forth above, and such other reasonabl-e and custonary terms as [the

part les] nay agree upon'. . ." .  (ggg Flndlng of Fact f rsf ' ) .  However,  the t ' larclr  24,

1983 letter speciftcal-I-y made no mention of the fol-lowing material terms whLch

were lncluded ln the April 7, 1983 Addendun Agreement:

a) A provlslon that the purchaser nas subject to the terms of
speclfic servlce contracts and employee agreements in connection
with the property;

b) a cancellatlon provision allowing cancellatlon of the contract
lf the estimated cost of curl.ng all- tlti-e violatlons which are
the sel lerrs obl lgat lon to cure exceeds $300,000; r

c) provislons as to rent apportionment between the purchasers and
se l le rs ;

d) agreement by purchaser to contlnue prosecutlng rrCertlotatl

Proceedingstt pendlng with respect to a portion of the premises
from and after the closing date;

e) assignnent and assumption of security deposits;

f) assignment and assumpt.ion of servlce contracts;

g) a provislon requirlng that all sums paid on account of this

[April- 7, 1983] agreement are made l-lens on the premises.

8 .

I t I t

are

The April 7, 1983 Addendum Agreement itself expressly provldes:

is agreed that all u4derstand between the parties herglo
me in this Aqreement cn arone complet ely sets

ort @seller i'iF?urchaser." (Emphasis suppLled.)

* * *

ttThis agreement modifLes and amends, and is part of the agreement
dated March 24, 1983 by and between the estate of Lawrence Lever and
VMS Realtyr Inc. (the Orlginal Agreenent) and the Original- Agreement,
as nodified and amended by thls Agreement, contains the entlre
agreement between the partles wlth regard to the subject matter
thereof and hereof and supersedes all- Drlor understanding, lf anv
rdi th regard thereto." (Enphasis added.)
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CONCLUSIONS OF LAW

A. That sectlon 1441 of the Tax Law, whlch became effective March 28,

1983, imposes a tax at the rate of ten percent on galns derLved fron the

transfer of real  property wlthin New York State.

B. That subdivis lon (n) of sectLon 184 of Chapter 15 of the Lalts of 1983

provides that the tax imposed on the gains derLved from the transfer of real

property rr . . .shal l  not apply to any transfer made on or before the effect lve

date of [ the act inposlng the tax].r l

C. That Tax Law sectlon 1443, subdLvlslon 6, provides that a tax shall

not be imposed:

t'Where a transfer of real property occurring after the effectlve
date of thls article Ls pursuant to a written contract entered lnto
on or before the effect ive date of this art lc le,  provlded that the
date of execution of such contract is confirned by independent

Sg!@, such as recording of the contract, paJrnent of a deposit or
oTFer facts and circumstancea as determLned by the tax comlsslon. A
hrrltten agreement to purchase shares ln a cooperatlve corporatlon
shal-l be deemed a written contract for the transfer of real proPerty
for the purposes of this subdivis ion.t t  (Emphasis added.)

D. That a comparison of the l {arch 24, 1983 let ter wlth the ApriJ- 7r 1983

"addendumr' l-eads to the conclusion that the transfer ln question was made

pursuant to the latter document, and that the former agreement ltas not a

binding, enforceable contract pursuant to whl.ch the transfer ln question could

have been conpelled by either party. The March 24 Letter lndlcates the partlesr

lntent nas to contLnue negotlatlons with regard to a future contractr rather

than a then-present Lntent to form a blnding enforceable contract of sale (see

Findlng of Fact "5"). Terms not found ln the March 24 Lettet are lncluded ln

the April 7 "addendum" (S.g Flnding of Fact rtTtt). Moreoverr the March 24

1 e t t e r 1 s t e r n e d a ' ' I - e t t e r o f i n t e n t ' ' , s p e a k s o f t h e p a r t 1 e s ' ' ' @

in good faith a eontract of sale" and call-s for and was accompanled by a
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$50,000.00 "good fal th deposlt"  as opposed to the $750,000.00 "contract deposit ' l

required upon execution of the contract. The March 24 Letter undoubtedl-y

lncl-uded thts $501000.00 deposit as evidence that the purchaser was serious ae

to lts good faith Lntent to negotlate, agree and enter lnto a contract of sale'

thus justifying petitloner in taking the premlses off the market pendLng the

outcome of such negotlatLons. Here, the negotlations came to frultlon, a

contract rras executed and the $50,000.00 good faith deposlt was replaced by the

$750,000.00 contract deposit .  At most,  the terms of the March 24, 1983 agreement

could be construed as an enforceable contract between the partles only to the

extent that the Seller was bound to not offer the specific real Property for sale

to any other patty prior to April 9, 1983, and that such property must be kept

off the market until such date. The l' larch 24, 1983 agreement with respect to

the actual sale of the property ltself is merely an agreement to negotLate a

contract for the sale of the real property or an agreement to agree. Flnallyr

the language from the Aprll- 7 addendum, as quoted ln Finding of Fact "8rr,

supports the conclusion that such document and not the March 24 Letter rtas the

contract pursuant to whlch the transfer at issue occurred.

E. That, ln sum, the parties dld not manifest thelr mutual assent to be

bound to a contract for the sale of thLs property, nor dld a complete meetLng

of the ninds wlth the execution of a written contract thereon as required by

Tax Law sectlon L443.6 occur until the April 7, 1983 contract rtas executed.

Thus, even assumtng, gggg99, that petitioner has subnLtted sufflcient indepen-

dent evidence that the !trarch 24, 1983 agreement nas executed, ln factr on such

date, such agreement was nonetheless not the bindlng written contract Pursuant

to which the transfer of the subject premises occurred. Accordlngl-y, slnce the

first enforceable contract for the sale of this real property rras not entered
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lnto by the parties until AprlL 7, 1983, the Real Property Galns Tax was

appl icable to the pet i t l "onerrs traosfer.

F. That the petition of ?he Estate of Lawrence Lever ls hereby denled and

the Audlt Divl-slonrs denlal of petLtLonerts cl-al.m for refund is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

ocT 1 51980


