
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
of

Le Tam Realty Corp.

for Revlsion of a Determinatlon or for Refund
of Tax on Gains Derlved from Certain Real
Property Transfers under ArtLcl-e 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmission, that he/she is over 18 years
of age, and that on the 30th day of June, 1986, he/she served the withln not lce
of Decision by certlfl-ed mail- upon Le Tam Realty Corp. the petitloner in the
withln proceeding, by enclosing a true copy thereof in a securel-y sealed
postpaid wrapper addressed as fol lows:

Le Tam Realty Corp.
159-00 Riverside Drive West
New York, NY 10032

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Servlce withLn the State of New York.

That deponent further says that the said addressee ls the petltioner
hereln and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before ne thls
30 th  day  o f  June,  1986.

to



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petition
o f

Le Tam Realty Corp.

for Revlsion of a Determination or for Refund
of Tax on Gains Derived from Certain Real
Property Transfers under Art lc le 3l-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Coumisslon, that he/ehe is over 18 years
of age, and that on the 30th day of June, 1986, he served the wlthin notl.ce of
Decision by certifled mall- upon Herbert Schoenfeldr the representative of the
petitloner tn the wlthln proceedl-ng, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Herbert  Schoenfeld
Schoenfeld & Mendelsohn
550 Ol-d Country Road
Hicksvl l le,  NY 11801

and by deposlting same enclosed in a postpaid properly addressed wrapper Ln a
post offlce under the excluslve care and custody of the Unl-ted States Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the representative
of the petltioner hereln and that the address set forth on sald ltrapper ls the
l-ast known address of the representat ive of the pet i t ioner.

Sworn to before ne this
30th day of June, 1986.

t to
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June 30, 1986

Le Tam Realty Corp.
159-00 Rl.versLde Drlve l{est
New York, NY 10032

GentLemenl

Please take notice of the Decislon of the State Tax Comisslon enclosed
herewlEh.

You have now exhausted your right of review at the admlnlstrative level-.
Pursuant to section(s) L444 of the Tax Law, a proceeding l"n court to revten an
adverse decision by the State Tax Comission nay be lnstltut,ed only under
ArticLe 78 of the Clvll Practlce Law and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany Countyr withl"n 4 months from the
date of thle not lce.

Inquirles concernlng the computatl"on of tax due or refund al-Lowed tn accordance
wlth thls declslon nay be addressed to:

NYS Dept. TaxatTon and Finance
Audtt Evaluatlon Bureau
Assesgment Revlew Unit
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very trul-y yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representat lve

Petttloner I s Representatlve :
Herbert Schoenfeld
Schoenfeld & Mendelsohn
550 Old Country Road
Hlcksv l l le ,  NY 11801



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

LE TAM REALTY CORP.

for Revlsion of a Determinatlon or for Refund
of Tax on Gatns Derived from Certal-n Real
Property Transfers under Art ic le 31-B of the
Tax Law.

DECISION

Peti t ioner,  Le Taur Realty Corp.,  159-00 Rlverslde Drlve West,  New York'

New York 10032, filed a petitlon for revislon of a determlnatlon or for refund

of tax on gains derlved from certaln real property transfers under Articl"e 31-B

of  the  Tax  Law (F lLe  No.  59772) .

A hearlng was held before Dennls M. Galllher, Hearlng Offlcer' at the

offices of the State Tax Commisslon, Two World Trade Center, New York' New

York, on Februar!  6,  1985 at 10:45 A.M. Pet l tLoner appeared by Schoenfeld &

I'trendelsohn, CPAs (Herbert Schoenfeld, CPA). The Audlt Divl.sion appeared by

John P.  Dugan,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

Wtrether the penalty

tax returns and pay tax

asserted agalnst pet i t ioner for fal lure

due under Tax Law Articl-e 31-B shoul-d be

FINDINGS OF FACT

to tinely flle

abated.

1. On January 22,1985, fol lowing an audlt ,  the Audit  Dlvls ion issued to

pet i t ioner,  Le Tam Realty Corp. ( t t l .e Tamrr),  a Not l .ce of Determlnat ion of Tax

Due under Tax Law Article 31-B (t'Galns Taxr'), lndlcatlng gains tax due ln the

amount of $115,447.85, plus penalty and interest.  This not lce Pertal-ned to an

audit concernlng 159-00 Rlverside Drive West ("Rlversider') ' a cooperatlve
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houslng corporation to which petitl.oner, as sponsor under a cooperative converston

plan'  had transferred certaln real property located at 159-00 Rlverside Drlve

l{est,  New York, New York.

2. The deed to the subject real  property was recorded on May 26, f983.

The cooperat ive closing between pet l t ioner,  as sponsor,  and Rlverside occurred

subsequent ly on June 15, 1983. Thereafter,  ln response to requisl te transfer and

transferee quest ionnalres f i led, the Audlt  Divls ion issued to pet l tLoner,  on

June 27, 1983, a Statement of No Tax Due ln connection with the transfer from

petl t loner t ,o Riverslde.

3. The prenises in questLon conslst  of  three connected bul ldlngs, at  one

address, which are bui l t  ln a ser ies of rrutsrt  and cover a two block atea. A

port lon of the premises Ls elevated (due to the slope of the land) and rests

upon concrete pil-Lars. There are 243 lndlvldual apartment units at the premLses.

4. On August 16, 1983, the attorneys then represent ing pet l t ioner made a

wrltten lnquiry seeking guidance as to the gains tax treatment of cooperative

conversLons and subseguent apartment unit sales under a number of dlfferlng

circumstances. By two di f ferent let ters,  each dated September 13, 1983' the

Audlt  Divis ionfs poslt lon with respect to cooperat ive converslons in general- ,

and ln response to pet i t lonerrs attorneyfs specif ical ly descr lbed circunstances'

was provided.

5. 0n Decembex 26, 1983, a port ton of the premises col lapsed when some of

the concrete plllars beneath the elevated section of the premises gave ltay.

The prenlses were inmedlatel-y evacuated and safety tests were conducted.

Thereafter,  the parts of the premises not affected by the col laPse were reoccupled.

I{owever, the damaged parts were not reoccupled untll repairs were made. Also,

in the wake of the collapse, petltioner was prohibtted by the Attorney Generalrs
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offl"ce fron seLling any apartment unLts until repaLrs were made. Apartment unlt

sales, whlch had commenced at or about the tlne of the cooperatl"ve closlng between

petltl"oner and Rlverslde, rdere suspended after collapse and dld not resume untll

J u n e , 1 9 8 5 .

6. A Novenber 1984 Audit Dl"vLslon audlt revealed that petltl"oner had

transferred 82 apartment units prior to the December 1983 coLlapse. Forty-elght

of such Eransfers were made pursuant to subscriptlon agreenents entered lnto

prior to the March 28, 1983 gatns tax effectl.ve date and thus were "grandfathered"

and not subject to the tax. However, the remainlng chLrty-four transfers ltere

not so grandfathered, and petltioner had nelther fl1ed returns nor pald tax ln

connectlon wtth any of these thlrty-four lndlvidual unlt transfers. Accordlngly,

the audltor determlned tax due on such transfers ln the aggregate auount of

$LL51447.85, plus lnterest.  Penalty hras also imposed for fal lure to f l le

returns and pay tax due.

7. Petl"tioner does not contest the tax and interest determlned to be due

on audlt and, ln fact, has pald such amounts. Ll"kewl"se, petLtLoner admtts that

returns requl"red by Tax Law article 31-B were not tlmel.y flled ln connection

wlth any of the noted thirty-four lndividual transfers.

B. Pet l tLoner does contest the inposlt lon of the penalty for late f l l lng

and paynent,s, polntl"ng to the fact that the gains tax wasr at the tlne of these

Eransfers, a relatlvely new tax about whlch ttrere were nany questions and

uncertaint les. In addlt ionr pet i tLoner maLntaLns l ts attent lon and efforts

after December 26, 1983 were almost totally devoted to the collapse probleu and

l"ts aesociated difficulties, thus leavlng Little time to focus on obtainlng the

records necessary to calculate, f l le and pay galns tax. Final lyr pet i t loner

asserts that thts was the flrst cooperatlve converslon to occur Ln the area
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and, coupled wlth the unl"que design of the preml"ses, it was dlfflcult to

determine p:roper'valuatlons for the indivlduaL apartment, unlts and to eetlmate

the auount of ultLmate gain anticlpated. In thls context' petitl"oner noted lte

reluctance Eo file upon each transfer for fear of usLng laaccurate eettmates,

hence overpraytng the tax and encounterlng difflculty ln obtaLning a refuod.

9. It, was adnl"tted that petltionerrs fl"llng and payment couLd have been

nade prlollo the audtt. Upon recelvlng nottce of the audl"t, petitlooer

determlned eo waLt untl"l the end of the audit so lts flllng and payment wouLd

be correct ,as to amounts.

10. Th,e January 22, 1985 Notlce Notlce of Determinatlon reflects that

payment of the tax and lnterest was made by petlttoner on December 10, 1984,

and that the amount of penalty then due was $401406.79.

CONCLUSIONS OF LAI^I

A. That Tax Law sectLon L446.2 provldee, ln part '  that:

"[a]ny traneferor falllng to flle a return or to pay any tax ltithln
the time requl"red by thls artlcle shal1 be subJect to a penalty of
ten per centum of the amount of tax due plus an Lnterest penal-ty of
two per centum of such amount for each month of delay or fractlon
thereof after the explratlon of the first month after such return was
requLred to be flled or such t,ax became due, such Lnterest penalty
shall- not exceed trilenty-flve per centum ln the aggregate. If the tax
com'nisslon deternlnes that such faLlure or deLay was due to reasonable
cause and not due to wll1fu1 negleet, lt shal1 renlt, abate or waLve
all- of such penal-ty and such interest pena1ty."

B. That lt ls not dlsputed that returns lrefe not tl"mely f ll-ed and tax was

not tlnely rernLtted ln connectlon with the thirty-four transferg 1o questloo.

Furtherr petitioner admtts awareness of the tax, lts flLlng requl.remeats and of

the penaltles for fallure to flle and pay. In fact, there l"s evldence of a

lrrltten request by petltlonerts attorneye for gu!-dance fron the Audlt DLvlslon

regardlng c,ooperat,ive converslons and subsequent unl.t saleg, ln resPonse to
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whlch request the Audlt Divisionrs posltlon was provlded (see Flndlng of Fact

I
r r 4 t t ) .  r

C. That the thrust of petitloaerts argument appears to be that its falLure

to file and pay as requlred, prlor to the tLne of the audlt, nas the resuLt of

petltlonerrs cholce to lralt Ln ehe alleged hope of galnlng a clearer understandlng

of the galns tax as weLl as more certain dol-lar val-uations, thus avoldl"og posslble

overpayment of tax and the trouble of seekl.ng a refund. Such cholce ignores the

requlrement under Artlcle 31-B to flle and pay at the tine of each unlt tranafer,

Flnally, the collapse of part of the prenlses, and problens the attendant thereto'

though unfortunate, does not support petltlonerts fallure to ftLe aod pay tax at

the time of the unlt transfersr €specLally slnce such transfere occurred prlor to

the collapse. Accordingly, tn view of all the facts and clrcumstancea preseoted'

lt does not appear that petltlonerrs fallure to flle and pay wae occasl.oned ae

the result of reasonable cauaer EDd penalty was properly lnposed.

D. That the petlttoner of Le Tam ReaLty Corp. ts hereby denled and the penatty

Lnposed for failure to tLnely fll-e returns and pay tax when due ls sustal"ned.

DATED: Albany, New York STATE TA)( COMMISSION

JUN 3 0 1980 ^^eNUj^

PetLtJ,.oner lras anare of Departnent of Taxatl.on and Flnance Publlca-
tlon ji88 rrQuestlons and Anslrers - Gal"ns Tax on Real. Property Transferstt,
which was lssued Ln August, 1983. Questlon and Answer number 20 ln
such publication, as weLl as Technlcal Servlces Bureau Memorandum
83-2(R), l .ssued on August,  22, 1983 and sent to pet l" t lonerts couneet

by the Audlt Divlslon, dl.scuss the taxablllcy of and set forth the
ftltng requirements for transferors of cooperative unlte.

PRESIDENT


