
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlons
o f

Aaron Ziegelman & !J1111am Langfan

for Revislon of Determinations or for Refunds
of Tax on Gal.ns Derived from Certain Real
Property Transfers under Articl-e 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany , :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlsslon, that he/she is over 18 yeara
of age, and that on the 3rd day of July, 1986, he/she eerved the wlthln notlce
of Decision by certifLed mall upon Aaron Ziegelman & Wllllan Langfan the
petLtioners in the wlthln proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald rrrapper addressed as follows:

Aaron Zlegelman & Wlllian Langfan
c/o Chanales, Ziegel-man & Kahan
2 0 0  w .  5 7 t h  S t .
New York, NY 10019

and by depositLng same encl-osed Ln a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce ril lthin the State of New York.

That deponent further says that the sald addressee is the PetLtloner
herein and that the address set forth on said lrrapper is the last known address
of the pet i t loner.

Sworn to before me thLs
3 r d  d a y  o f  J u l y , , 1 9 8 6 .

to
to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the ll,atter of the Petltions
of

Aaron Ziegelnnan & Wllllan Langfan

for Revlsion of Determlnations or for Refunds
of Tax on Gains Derived from Certain Real
Property Transfers under Art lc le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an enployee of the State Tax ComrissLon, that he/she is over 18 years
of age, and that on the 3rd day of July, 1986, he served the nlthln notice of
Declsion by certified rnall- upon Seymour Kahan, the representatlve of the
petitloners ln the wlthln proceeding, by enclosing a true copy thereof ln a
securely seal-ed postpaid wrapper addressed as fol lows:

Seymour Kahan
200 I^I .  57th St.  ,  Suite 403
New York, NY 10019

and by depositJ.ng same encl-osed ln a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the petltioner herein and that the address set forth on saLd wrapper ls the
last known address of the representative of the petitioner.

Sworn to before me this
3rd day of July '  1986.

to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y '  N E I ^ I  Y O R K  L 2 2 2 7

July  3,  1986

Aaron Zlegelman & Wll"llan Langfan
c/o Chanales, Zl"egel-man & Kahan
200 I^I .  57ch St.
New York, NY 10019

Gentlemen:

Please take notlce of the Declslon of the State Tax ConrmLssl"on enclosed
herewith.

You have now exhausted your right of revlew at the admlnlstratlve leveL.
Pursuant to sectlon(s) L444 of the Tax Law, a proceeding ln court to revlew an
adverse decision bv the State Tax Corrmisslon mav be tnstltuted only under
Artlcle 78 of the Clvll Practice Law and Rulesr-4od must be comenbed Ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of thls not ice.

Inqulries concernlng the computation of tax due or refund allowed ln accordance
wlth this declgLon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revtew Unl"t
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representat lve

Petitl"oner I s Representatlve :
Seynour Kahan
200 I4 r .  57rh  s t . ,  su i te  403
New York, NY 10019



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

o f

AARON ZIEGELMAN AND WILLIA},I LANGFAN

for Reviston of Determinations or for Refunds
of Tax on Galns Derived from Certaln ReaL
Property ?ransfers under ArticLe 31-B of the
Tax Law.

DECISION

Petltioners, Aaron Ziegelman and l{ll-Liam Langfan, c/o Chanal-es, Ztegelman

and Kahan, 200 West 57th Street,  New York, New York 10019, f i led pet l t lons for

revision of determlnations or for refunds of tax on gains derived from certain

real property transfers under Art lc le 31-B of the Tax Law (Fl1e Nos. 59871,

59872,  59873 and 59874) .

A consolLdated hearing was hel-d before Dennis M. Galllher, Ilearlng Officer,

at the offLces of the State Tax Commlssion, Two Worl-d Trade Center, New York,

New York, on Februar!  4,  1986 at 9:15 A.M., wlth al l  br iefs to be subnlt ted by

February 18, 1986. Petitloners appeared by Chanales, Zlegelman and Kahan, CPAs

(Seynour Kahan, CPA). The Audlt Dlvision appeared by John P. Dugan, Esq.

(Pau l  A .  Le febvre ,  Esq. ,  o f  counset - ) .

ISSUE

Whether penalt ies asserted against pet i t loners for fal lure

tax returns and pay tax due under Tax Law Articl-e 31-B should be

FINDINGS OF FACT

1. On February 5, 1985, fol lowlng an auditr  the

petltioners Aaron Ziegelman and Wil-Liam Langfan four

of tax due under Tax Law Art ic le 31-B (trGains Taxtt) .

to tlnely flLe

abated.

Audlt DlvLslon lssued to

notices of determlnatlon

These notLces pertained
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to audits of four dl f ferent ent i t ies, specif lcal ly 108 Street Corp.,  26LO Ocean

Parkway Corp., 9611 Owners Corp. and Fal.r Fleld VLews, Inc., each of whlch wae

a cooperat ive houslng corporat ion.

2. In the case of each of the above corporatlons, transfer of the underlytng

real estate from pet i t ioners ( in partnershlp) r  as the sponsors, to the cooperat ive

corporat lons, occurred pr lor to the March 29, 1983 effect ive date of Tax Law

Artlcle 31-8. In addltion, a nunber of lndivldual- apartment unLts were transferred

to their  indlvidual purchasers pr lor to such effect ive date.

3. The audit of the four corporatlonsr books and records occurred when

the Audit Division, whlch was in the process of audlting another of petitlonerst

cooperat ives, was advised by pet i t ionersr accountants of the exlstence of these

four corporatlons and determined that such corporations should be audLted.

4. The result of the audlt tras a determLnation of tax due on those

transfers of indlvldual- apartment unlts whlch occured after the effective date

of Tax Law Art ic le 31-B, together wlth the imposit ion of interest.  Penalt ies

were also imposed for fallure to flle returns and tinely pay galns tax due ln

connection with such individual unlt transfers.

5. Pet l t ioners do not contest the tax and interest asserted as due and'

ln fact, have pald such amounts. Likewise, petitioners adnit that returns

required by Tax Law Articl-e 31-B hrere not filed nor !ilas any tax pald ln connectl.on

wlth the subject transfers. However, petltioners do contest the Lnposltlon of

penalt les, not ing that the gains tax was, at the t ine of these transfers, a

relatlvely nerr tax about which there were many questlons and uncertainties.

Further, petitioners assert rel-iance upon the advlce of their attorneys that

all transfers under these cooperative conversion plans were exempt from gains

tax since the underlying real property was, in each case, transferred by
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pet i t ioners, as sponsors, to the cooperat lve corporat ions pr ior to the

effect ive date of Tax Law art lc le 31-B. Final- l -y,  petLt ioners malntaln the

auditor orally advlsed them, at the tirne they submitted to audlt, that penaLtLes

would not be lmposed.

6. The notLces of determlnat lon

due ln the follor^ring amounts:

Entity

dated February 5, 1985 assert  penalt les

108 St ree t  Corp .
2610 Ocean Parkway Corp.
9611 Owners Corp.
Falr  Field Views, Inc.

PenaLtv Amount

I
$37 ,9L6.20-

6 ,456 .30
L4,090 .7 6
7  ,368 .40

7. Although pet i t ioner Aaron Zlegelnan is l icensed as a cert l f ied publ lc

accountant, he does not aetively and dlrectly practlce as an accountant.

Rather, both he and petitioner Will-lan Langfan have been involved ln the reaL

estate industry for the past several  years.

CONCLUSIONS OF LAW

A.  That  Tax  Law sec t ion  1446.2(a)  p rov ides ,  in  par t '  tha t :

"[a]ny transferor failing to file a return or to pay afly tax wlthln
the t ine required by [Art lc le 31-B] shal- l  be subject to a penalty. . .
If the g"x ssmmlsslon determLnes that such failure or delay was due
to reasonabl-e cause and not due to w111fu1- negLect, lt shalJ- remit,
abate  or  wa lve  aL l -  o f  such pena l ty . . . t t .

B. That it is not disputed that returns were not timely filed and tax due

was not tlme!-y paid in connectlon wlth the transfers in question. In excuse of

these fai luresr pet l t ioners assert  their  rel lance on advice of counsel and note

the then-relative newness and attendant uncertaintLes surrounding the gains

tax. Petitioners further allege that advice fron the Audlt Divislon thereon

Listed erroneously on the not ice as interest,  but stLpulated at hearlng to
be penalty.
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was unclear and, flnalLy, point to thelr voluntary submLssion to audit uPon

statements by the auditor that penal-tles would be abated. By contraat, there

1s no evldence of wrl t ten requests by pett t ioners, or thelr  at torneys, for

guldance from the Audit Divlslon regarding lndivldual unlt transfere Pursuant

to a cooperatlve plan. However, Audit Dlvlslon ltritten guldelines concernl.ng

the gains tax treatment of cooperatlve converslons had been lssued and were

available to the publ-lc.2 Glven the avallablltty of such wrltten guidellnes,

lt is a reasonable expectatl.on that petitloners should have become aware of

their responsibllities for fll ing and pa)4Dent prlor to the tlne of the audlt

hereLn. However, there nas no fil ing, payment or other actLon by petltloners

until an audLt was undertaken, lndLcatLng that absent an audlt, petltlonerst

fall-ure to file and pay woul-d have contLnued lndeflnitely. Flnally, an audltorrs

advice or Lack thereof as to whether or not penal-ty wll-1 be lmposed or'

subsequently, abated is not rel-evant as to why petltLoner falled to tinely flle

returns and pay tax in the first lnstance. Accordingly, ln view of aLl the

facts and circumstances presented, Lt does not appear that petltl.onerst fallure

to flLe and pay was occasloned as the result of reasonabl-e cause, and penalty

was properly inposed.

For example, Department of Taxation and Flnance Publlcatlon 588 rrQuestlone

and Answers - Gains Tax on Real Property Transferstt rtas issued ln August,
1983. Questlon and Answer number 20 in such publlcatlon, as well ae
Technical  Servlces Bureau Memorandum 83-2(R), issued on August 22'  1983,
discuss the taxabtllty of and set forth the fll lng requirements for
transferors of cooperat ive units.



C. That the pet i t ions of Aaron

denied and the penalties inposed for

when due are sustalned.

DATED: Al-banyr New York

JU1 0 3 1980
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Zlegelman and Wllliam Langfan are hereby

faLlure to tLnel-y file returns and Pay tax

STATE TAX COMMISSION

PRESIDENT


