
STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petition
o f

Lafayette Gardens Terrace Co.

for Revisl-on of a Deternlnation or for Refund of
Tax on Gains Derived from Certain Real Property
Transfers under Art ic le 31-B of the Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornrnission, that he is over 18 years of age, and that on the
30th day of October,  1985, he served the wlthln not ice of Deelsion by cert i f led
mal l  upon Lafayette Gardens Terrace Co.,  the pet l t loner ln the within proceeding'
by enclosing a true copy thereof in a securely seal-ed postpatd wrapper addressed
as fol lows:

Lafayette Gardens Terrace Co.
c/o Leon H. Gl ldln
888 Seventh Ave.
New York, NY 10106

and by deposl.tlng same enclosed in a
post off ice under the exclustve care
Servtce withln the Stat,e of New York.

That deponent further says that
heretn and that the address set forth
of the pet i t ioner.

Sworn to before me this
30 th  day  o f  October ,  1985.

ist ,er oaths

postpald properly addressed wrapper in a
and custody of the Unlted States Postal-

said addressee ls the pet i t toner
said wrapper is the last known address

the
on

Authorlzed to
Law sect ion L74
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October  30 ,  1985

Lafayette Gardens Terrace Co.
c/o Leon H. Gtldin
888 Seventh Ave.
New York, NY f0106

Gentlemen:

Please take not ice of the Declslon of the State Tax Coumlsslon enclosed
herewlth.

You have now exhausted your rtght of review at the admlnistratlve level-.
Pursuant to section(s) L444 of. the Tax Law, a proceedl-ng in court to revlew an
adverse decislon by the Stat,e Tax Commission may be instituted onl-y under
Articl-e 78 of the Civll Practice Law and Rules, and must be conmenced ln the
Supreme Court of the State of New York, Albany Countyr withln 4 months from the
date of this not ice.

Inqulrl"es concerning the computatlon of tax due or refund allowed in accordance
with this declsion may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unit
Bullding /19, State Campus
Albany, New York L2227
Phone / l  (518) 457-2070

Very truly yours'

STATE TA)( COMMISSION

cc: Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion

o f

LAFAYETTE GARDENS TERRACE CO.

for Revl.sion of a Determlnation or for Refund
of Tax on Gains Derived from Certain Real-
Property Transfers under Art ic le 3L-B of the
Tax Law.

DECISION

Peti t ioner,  Lafayette Gardens Terrace Co. ,  c lo Leon H. Gi l-den, 888 Seventh

Avenue, New York, New York 10106, f i led a pet i t ion for revision of a determinat ion

or for refund of tax on gains derived from certai,n real property transfers

under Art ic le 31-B of the Tax Law (Fi1e No. 5504f).

A formal hearing was held before Dennls M. Ga]-l-lher, Hearlng Officer' at

the off ices of the State Tax Commlgsion, Two World Trade Center,  New York, New

York ,  on  May 21 ,  1985 a t  9 :15  A.M. ,  wLth  a l l  b r ie fs  to  be  subn l t ted  by  June 11 ,

1985. Perlr ioner appeared by Leon H. Gl lden, Esq. The Audit  Divis lon appeared

by  John P.  Dugan,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counseL) .

ISSUES

I. I,ltrether Article 31-B of the Tax Law ls vlolative of the Unlted States

and/or New York State Const l tut lons.

I I .  lJhether the Audit  Dl"vls ion properly reduced pet i t ionerrs reported

or lg ina l  purchase pr ice  fo r  eer ta ln  p remises  by  $ I77 ,494.63 .

FINDINGS OF FACT

1 .

lras the

located

Peti t ioner,  Lafayette Gardens Terrace Co. (rr lafayettett) ,  a partnership,

owner of rental income propertyI rnor€ speclflcal-J-y an apartment bullding

at 330-340 Ilaven Avenue, Borough of Manhattan, City of New York until
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January 3, 1984, when such property nas transferred by Lafayette to Infinity

Corporat ion. The property was transferred at a gross conslderat lon of $2'770'000.00.

Pet l t loner reported an or iginal  purchase pr lce of $2,006,578.25 for the property '

consist ing of an acquisl t lon purchase pr ice of $11696,105.84 pl-us capltal  improvement,s

o f  $310,472.41 .  Accord l "ng ly ,  pe t i t ioner  repor ted  a  ga ln  o f  $763,42 I .75  and an

ant ic ipated tax under Tax Law Art ic l-e 31-B ("gains tax") of  $76,342.L8.

2. On October 6, 1983, the Audit  Dlvls lon issued to pet i t loner,  ln

response to transferor and transferee quest lonnalres previously f i led by such

part les, a tentat ive assessment and return whereon pet i t lonerts gain on transfer

was lncreased to $940,915.38 and the amount of gains tax due was l .ncreased to

$94,091.53. Provided in explanat lon of thls increase was the fo1- lowl"ng:

t ' [a]cquisi t ion cost of  the propertyr and capital  lmprovements have
been reduced by $L77,494.63. I tems of personal-  property and rout ine
maintenance are not considered capltal improvements to the real
property. Lobby furniture and portable equipment are not consldered
part  of  the real property,  therefore, acquisi t lon cost has been
reduced accordlngly."

3. Pet i t ioner pald the $94,091.53 f igure presented by the Audit  Dl.v is lon,

and on LprtL 27, 1984 filed a claim for refund thereof, whi.ch claim was denled

by the Audit  Divis ion by a let ter dated June 20, 1984. Pet i t ioner protests

this denial  of  i ts c laim for refund, upon grounds herelnafter set forth.

4. The $177 1494.63 of disal- l -owed i tens nay be further subdivided as

fol lows:

a) acquisi t lon purchase pr ice:
portable equlpment
Lobby furniture

capltal improvements:
equlpment and appllances
paintlng

$  43 ,430 .79
I , 590 .43

b )
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The category |tportable equipuentrr under 4-a (above) incLudes stoves,

refri-gerators and sinks orlginally lnstalled ln the premises, while the category

ttequipment and appliancestt under 4-b (above) lncludes replacement stoves,

refr igerators and sinks instal led by pet i t ioner after acquisi t ion of the

premises. The category "painting" in 4-b (above) refers to painting of exterior

areas of the premi,ses such as window frames and sl"l-Ls and fire escapes and also

to palnting of publlc or common areas, but does not include lnterior palntl.ng

of lndividual apartments.

5. The above-descrlbed l tems were capital l "zed and depreciated on pet l t ionerrs

books rather than expensed, except in the case of paintingr which charges were

partLy capitalized and partly expensed until approxirnately 1983 when, ln vlew

of selling the propertyr al-l painting was expensed directly. The stoves and

refrigerators \rere the predominant items of equipment with sinks belng a minor

port ion thereof.  A specif l .c breakdown of dolLar amounts for stoves, refr igerators

and slnks nas not specif ied on the record.

6. Pet l" t loner asserts that the tax in quest ion viol-ates standards of

const i tut ional i ty,  as fol lows:

"Article 31-B of the Tax Laws of the State of New York, prlor to its
amendment, is unconstltutlonal in that lt is vague in its lnterpre-
tat ion and appl icabl l i ty to exist ing State and/or Federal  Tax statutes
as a result of which lt becomes arbltrary in lts interpretation and
incapable of enforcement; that the same results ln doubl-e taxation;
that the same is discrl"mlnatory and arbitrary in establishing a value
as the basis for taxat lon; that the same is destruct ive in i ts
application to the Real Estate industry and fails to render equal
protectLon under both the United States Constitution and the Constl-
tut ion of the State of New York."

7 . Petl"tloner also naintalns that the dl"sallowance of items totaLl-lng

$177,494.63 was arbl trary,  caprlc ious and wlthout basis l .n fact and law slnce

such disallowance was done ln vlolatlon of the statute and !f,as contrary to

existlng definltions of what constltutes capital improvements.
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8. The bui ldlng sold by pet i t ioner was constructed ln or about 1951, and

its apartments were subject to rent stabiLlzat lon measures. Pet l t loner notes

that upon installatlon of the types of itens at lssue, one nay obtain a "capl"tal

lmprovement lncreaset' thereby increasing rentals andr petltloner assertsr the

saleabl-e value of the premises and the ul-tlmate gain derlved on sale. Petitioner

thus disputes exclusion of the i tems at issue fron basis.  Final ly,  wlth respect t ,o

paint lng costsr pet l t ioner asserts that the bui ldingrs proxlni ty to the Hudson

River necessitated freguent exterior palnting ln order to preserve the conditlon

of the bui lding.

CONCLUSIONS OF LAW

A. That for purposes of Art lc le 3l-B of the Tax Law, effect ive March 28,

1983,  the  te rm' ro r lg ina l  purchase pr ice"  was de f ined as  " . . . the  cons idera t ion

(1) pald by the transferor to acqulre the interest in the real property (11). . . ;

plus.. . the conslderat ion by the transferor for any capital  improvenents to such

rea l  p roper ty .  .  . r '  [Tax  Law $1440(5)  ]  .1

B. That the i tems at lssue do not const i tute capltal  inprovements to real

property and the Audit Dlvislon properly dlsall-owed such items in determining

origlnal- purchase price. Regulations defining capital lmprovements had not

been promulgated as of the date of the transfer in question. However' by thel"r

nature, i t  is c lear that the i tems ln quest ion did not possess the character lst ics

which evidence an intention that they be permanently affLxed to the real

property when installed. Such items upon origlnal lnstallation, were termed

by petitioner as |tportablerr equipment. Moreover, exterior painttng and

Tax Law $1440(5) was amended, effect ive
def ini t ion of t tor lginal-  purchase pr icet '
rules and regulat ions prescr ibed by the

June 28, 1984, such that the
was to  be  t ' . . .as  de tern lned under
Tax Corrunisslon.tt
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paintlng of conmon areas ls in the nature of a repeated act of maintenance

preserving the vaLue of the premises rather than an lnstaLLatlon addlng to the

value of such premtses. Finally, a deterninatl-on of what constitutes a capttal

improvement, for purposes of enabling Lncreases to rents tn rent stablLlzed

apartments is neither dlspositlve nor blnding with respect to Artlcle 31-B and

a deterurination of original purchase price thereunder.

C. That the constltutionallty of the laws of the State of New York is

presumed at the admlnistrative level.

D. That the pet i t lon of Lafayette Gardens Terrace Co. is hereby denied

and the denial of clal.m for refund of taxes paid under Tax Law Article 31-B ls

sustained.

DATED: Albany, New York STATE TAX COMMISSION

ocT 30 i9B5
PRESIDENT

COMMISSIONER

COMMISS


