
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

L T & B R e a l t y C o r p .

for Revision of a Determtnatlon or for Refund
of Tax on Gains Derived from Certaln Real-
Property Transfers under Article 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng dul-y sworn, deposes and says that
he/she ls an employee of the State Tax Conrml.sslon, that he/she Ls over 18 years
of age, and that on the 15th day of Septenber, 1986, he/she served the withln
notlce of Decision by certified mall upon LT & B Realty Corp. the petltloner ln
the within proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

L T & B R e a l t y C o r p .
c/o Goldst lck, et  al
251 l"ladlson Avenue, 16th Fl-oor
New York, NY 10015

and by depositlng same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee Ls the petltloner
herein and that the address set, forth on sald wrapper ls the last known address
of the pet i t l .oner.

Sworn to before ne thls
15th day of September, 1986.

nister oat
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

L T & B R e a l t y C o r p .

for RevlsLon of a Determination or for Refund
of Tax on Galns Derived from Certaln Real
Property Transfers under Artlcle 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of ALbany !

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmlssion, that he/she is over 18 years

of age, and that on the L5th day of Sept,ember, 1986, he served the within
notlce of Decl.slon by certified malJ- upon Meyer Lieber, the rePresentatlve of
the petitloner ln the wlthin proceeding, b)t enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Meyer Lieber
L24I  44 th  S t ree t
Brooklyn, NY 11219

and by depositing same enclosed in a postpaid properLy addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petitioner herein and that the address set forth on sald mapper ls the
last known address of the representatlve of the Petiti.oner.

Sworn to before me thls
15 th  day  o f  September ,  1986.

pursuant to Tax Law section 174



S T A T E  O F  N E I , T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I . T  Y O R K  1 2 2 2 7

Septenber 15, 1986

L T & B R e a l t y C o r p .
c/o Goldst lck, et  al
261 Madlson Avenue, 16th Floor
New York, NY 10016

Gentlemen:

Please take notLce of the Decisloo of the State Tax Conmisslon enclosed
herewLth.

You have now exhausted your rlght of revlew at the adnLnlstrattve level.
Pursuant to sectlon(s) L444 ot the Tax Law, a proceedlng ln court to revlew an
adverse decl.sion by the Stete Tax Cornmiselon may be l"nstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rulesr 8od must be co"rmenced l"n che
Supreme Court of the State of New York, Albany County, wlthln 4 uonths fron the
date of thls not ice.

Inqulrles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxatlon and FLnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
BulJ-dlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxlng Bureaurs Representative

PetltLoner I s Representatlve:
Meyer Lleber
L24L 44th Srreer
Brooklyn, NY 11219



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

L T & B R E A L T Y C O R P .

for Revlslon of a DetermlnatLon or for Refund
of Tax on Gains Derived fron Certain Real
Property Transfers under Art lc le 3l-B of the
Tax Law.

DECISION

Peti t loners, LT & B Realty Corp.,  c lo Goldst lckr et  alr  261 Madisoo

Avenue, 16th Floor,  New York, New York 10016, f l led a pet l t lon for revlsloo of

a determlnatlon or for refund of tax on gatns derlved from certaln real property

transfers under Art lcLe 31-B of rhe Tax Law (pl le No. 63890).

A hearlng was held before Dennis M. GaLl-lher, Hearlng Offlcer, at the

offl"ces of the State Tax CommissLon, Two World Trade Center, New York, New

York ,  on  March  6 ,  1986 a t  1 :15  P.M. ,  w i th  a lL  b r ie fs  to  be  submLt ted  by  Apr i l  17 ,

7986. Pecltloner appeated by Meyer Ll.eber, CPA. The Audlt Divlslon appeared

by  John P.  Dugan,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the penalty asserted agal.nst petltloner for faLlure to tlnely fLLe

tax returns and pay tax due under Tax Law Arttele 31-B shoul-tl be abated

FINDINGS OF FACT

l .  0n March 5, 1985, fol lowlng an audit ,  the Audtt  Dlvis lon issued to

pet i t loner,  LT & B Realty Corp.,  cfo Goldst ick, WetnberBer,  g!  4 '  a Nottce of

Determinatlon of Tax Due Under Tax Law ArtlcLe 3l-B ("gains tax"), lndl"catlng

gal.ns tax due ln the amount of $43,780.00, plus penalty and lnterest.  This

not lce pertalned to an audlt  concernlng 8344 Homes Corp. ("8344 Homeg"),  a
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cooperatlve houslng corporatton to whlch petltloner, as sponsor under a cooPera-

Eive conversion pLan, had transferred certain real property located ln Queens

County, New York. ThLs transfer of the real property fron petltloner' as

sponsor,  to 8344 Homes occurred on or about Septenber 1'  1983.

2. The 8344 Homes cooperative converslon plan had been accepted for

f i l lng by the Attorney Generalrs off lce pr ior to the March 28, 1983 effect lve

date of the gaLns tax. Numerous lndlvLdual apartnent unlts at 8344 Homes were

subject to subscrlptlon agreements executed on or before such effectlve date

and thus, when transferred by petltloner, sueh unlts \f,ere properly exempt from

galns tax pursuant to the 'rgrandfatherrr provlsl.ons of Tax Law Artlcle 31-B.

However, an Audit Divlslon audit revealed that eeveral apartment unlte' Ithlch

were not "grandfatheredtt as above, had been transferred by petltloner wlthout

the flLlng of returns or payment of galns tax. Accordingly, the Audlt Dlvlslon

determlned the tax duer plus lnterest, and also lmposed penalty for faLlure to

flle returns and pay tax on such transfersr ord issued lts March 5' 1983 Notice

of Determinat lon.

3. Petitloner adnlts that returns requlred under Tax Law Article 31-B

nere not tlnely fll-ed nor rdas gains tax tlnely paid ln connectl.on wl"th the

subject transfers of apartuent unlts. Petitloner does not contest the tax and

lnterest determlned to be due on audit and, Ln fact, has pald such amounts.

However, petltloner does contest, the lnposltlon of the penalty for l-ate fll lng

and payment, pointlng to the fact that the galns tax nas' at the time of these

transfers, a relatlvely new tax about whlch there nere nany questlons and

uncertalnties. Further, petLtloner asserts rell"ance upon the advl"ce of its tax

advlsor, a certlfled publlc accounta[t, that the entire cooperatlve converslon

plan, lncludlng all transfers of lndlvl"dual apartment units' were exempt frou
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tax since the underlytng real property nas trangferred by petlttoner, as

sponsor,  to 8344 Homes pr ior to the March 28, 1983 gains tax effect ive date.

Finally, petLtloner notes that upon learnLng Lts posltlon was ln error, Petltloner

contacted the Audit Divislon shortly thereafter to schedule the audlt and

determine l ts galns tax l iabLl l ty.

4. Petltlonerrs two prLnclpals earn thelr llveLLhood through real estate

transactlons Ln and around the New York Clty netropol-l"tan area. At the hearlng'

Lt was adnitted that gains tax returns and paynents due ln connectlon wLth

lndivldual unlt transfers subsequent to those at lssue herein have not been

made ln a tinely manner, allegedly due to an lnablllty to expedltlously transfer

to petltionerts accountant the information necessary to prepare such returne

and calculate tax due.

CONCLUSIONS OF LAW

A. That Tax Law secttorr  L446.2(a) provldes, ln part  that:

" [a]ny transferor fai l lng to f l le a return or to pay any tax wLthin
the t lme requlred by thls art ic le sha1l be subject to a penalty of
ten per centum of the amount of tax due pLus an l.nEerest Penalty of
two per centum of such amount for each month of delay or fractlon
thereof after the expiratlon of the first month after such return was
required to be ftled or such tax became due, such lnterest penalty
shall not exceed twenty-flve per centum ln the aggregate. If 3he tax
commlssl.on deternLnes that such falLure or delay was due to reesonable
cause and not due to wlllful neglect, lt shal-l remit, abate or walve
aLl- of such penalty and such interest penalty."

B. That lt Ls not dlsputed that returns were not tinely flled and tax due

was not tlnely paid ln connection with the lndl.vldual apartment unlt transfere

ln guestlon. There ls no evldence of wrl"tten requests by petitioner or lts tax

advlsor for guidance from the Audtt Dlvlslon regardLng lndlvldual unlt transfers

pursuant to a cooperatlve converston plan. However, Audit DlvLslon wrltten

guidelines concernlng the galns tax treatment of cooperatl.ve converslons had
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been lssued and were avallable to the publtc.l Given the issuance and

avallablllty of these guidellnes, it is reasonable to expect, that petl"tloner

shoul-d have become aware of the responslblllties for fll lng and paynent, and

acted thereon sooner than was the case herein. Finally, there ls evldence that

even after learnlng of such responsibllltles, subsequent transfers have oot

been reported and tax has not been paid ln a ttnel-y manner. AccordlngLy' ln

vtew of all the facts and cl.rcumstances, lt does not appear that petltlonerrs

fallure to flle and pay nas occasloned as the result of reasonable caus€r aod

penalty was properly l.nposed.

C. That the petition of LT & B Realty Corp. ls hereby denled and the

penalty Lmposed for fallure to tlnely flle returns and pay tax when due ls

sustalned.

DATED: Albany, New York STATE TAX COMMISSION

sEP 151986
PRESIDENT

For example, Department of Taxation and Finance PubllcatLon 588 "Queetlone
and Answers - Gains Tax on ReaL Property Transferstt was iseued Ln August'
1983. Question and Answer nunber 20 In such publication as htell as
Technlcal  Servlces Bureau Memorandum 83-2(R), issued on August 22, 1983'
discuss the taxabtllty of and set forth the flltng regulrements for
transferors of cooperat lve untts.


