
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

J & M R e a l t y A s s o c i a t e s

for Revlsion of a Determlnatton or for Refund
of Tax on Gains Derlved from Certaln Real
Property Transfers under Art tc le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay; belng duJ-y sworn, deposes and says that
he/she ls an employee of the State Tax Comlssion, that he/she Ls over 18 years
of age, and that on the 15th day of September, 1986, he/she served the wlthln
notice of Decision by certified mail upon J & M Realty Associates the
petitloner in the withln proceeding, bI enclosing a true copy thereof ln a
securel-y sealed postpaid rrrapper addressed as follows:

J & M R e a l t y A s s o c l a t e s
c/o Goldst ick, Welnberger,  et  al
261 l4adison Ave.,  16th Fl- .
New York, NY 10015

and by depositlng same enclosed ln a postpald properLy addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
ServLce wlthin the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
15th day of September, 1986.

that the said addressee ls the Petltioner
forth on saLd wrapper is the last known address

Authorized to
pursuant to Tax Law section 174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

J & M R e a l t y A s s o c i a t e s

for Revislon of a DetermLnation or for Refund
of Tax on Galns Derlved from Certain ReaL
Property Transfers under Art lc le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Corn'nisslon, that he/she ls over 18 yeara
of age, and that on the 15th day of Septenber,  L986, he served the l t l th ln
notLce of Decision by certified nall upon Meyer Lieber, the representatlve of
the petitioner ln the within proeeedlng, by enclosing a true coPy thereof ln a
securely sealed postpald wrapper addressed as foLlows:

Meyer Lieber
L24L 44ttr 5t.
Brooklyn, NY 11219

and by deposlting same enclosed in a postpald properJ-y addressed wrapper in a
post office under the excluslve care and custody of the United States Poetal-
Servlce within the State of New York.

That deponent further says that the sald addressee ls the representative
of the petltioner hereLn and that the address set forth on sald wrapper ls the
last known address of the representatlve of the petltioner.

Sworn to before me thls
l5th day of Septenber,  1986.

pursuant to Tax Law section L74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

Septenber 15, 1986

J & M R e a l t y A s s o c t a t e s
c/o Goldsttck, Welnbergerr €t  &1
261 Madlson Ave.,  l6th Ft.
New York, NY 10016

Gentlemen:

Please take notlce of the DeclsLon of the State Tax Co nlsslon eaclosed
herewtth.

You have now exhausted your rlght of revlew at the adml"nistratl"ve level.
Pursuant to sectLon(s) L444 of the Tax Law, a proceedlng in court to revielr an
adverse declslon by the State Tax Conml"sslon may be Lnscltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months from the
date of thts not l .ce.

Inqul"ries concernLog the computation of cax due or refund allowed l.n accordaoce
wlth thig decLston may be addressed to:

NYS Depc. Taxation and Ftnance
Audlt Evaluation Bureau
Assegsment Revl.ew Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone tt (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representaclve

Peti t ioner ts Representat lve:
Meyer Lleber
L24I 44ttr st..
BrookJ.yn, NY 11219



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon

of

J & M R E A L T Y A S S O C I A T E S

for Revlsl"on of a Determlnatl"on or for Refund
of Tax on Galns Derlved frorn Certaln ReaL
Property Transfers under Art lcLe 31-B of the
Tax Law.

DECISION

Peti t loners, J & M Realty Assoctates, c/o Goldst lck, lJeLnberger,  E 4,

261 Madlson Avenue, 16th Floor,  New York, New York 10016, f l led a pet l tLon for

revislon of a deterulnat,ion or for refund of tax on gal"na derlved from certaln

real propert ,y transfers under Art l"cLe 31-B of the Tax Law (Fl le No. 61451).

A hearing was held before Dennis M. Gal]-ther, Hearlng Offlcer' at the

offices of the State Tax Conmlsslon, Two World Trade Center, New York' New

Yorkr on I ' larch 6, 1986 at 1:15 P.M., wlth al- l  brLefs to be subrnl t ted by Aprl l  17,

1986. PetLt ioner appeared by Meyer Lleber,  CPA. The Audlt  Dlvls lon appeared

by  John P.  Dugan,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

Whether the penalty asserted agaLnst petltloner for fallure to tlnely flle

tax returns and pay tax due under Tax Law Article 31-B should be abated.

FINDINGS OF FACT

1. On l"trarch 5, 1985, followlng an audit, the Audlt Dlvlslon issued to

pet i t loner,  J & M Realty AssocLates, c lo GoLdst lck, Weioberger '  g 4'  a Not lce

of Determinatl.on of Tax Due Under Tax Law Article 31-B (trgalns taxrr), indlcatLng

gatns tax due l"n the amount of $23,051.00, plus penalty and loterest.  This

notice pertalned to an audlt concerning 11814 Homes Corp. ("Homes") ' a cooperative
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housing corporatlon to whlch petleloner, as sponsor under a cooperatlve converglon

plan, had t,ransferred certain reaL property located at 118-14 83rd Avenue, Kew

Gardens, Queens County, New York. This transfer of the real property from

petl t loner,  as sponsor,  to Hones occurred on or about Decenber 14'  1983.

2. Prior to the aforementloned transfer, requlslte transferor and traoeferee

questionnal.res had been subnltted to the Audlt Dlvlglon, ln response to whlch

the Audit Divlslon had issued to petitioner, on December 9, 1983' a Tentative

Assessment and Return lndlcatlng no galns tax due in connectlon wlth petltlonerrs

transfer of the real property to Homes.

3. 0n March 5, 1985, the Audit  Dlvls lon l .ssued to pet l t ioner '  J & M

Realty Assoclates, c/o Goldstlck, Welnberger, 9g 4, a Notice of Detemloation

of Tax Due under Tax Law Artlcle 31-B, lndl"catlng galns tax due Ln the amount

of $56,489.00, plus penal- ty and l"nterest.  Thls not lce pertalned to an audit

concernlng 84 Equities, Inc. (rrEqultles"), 8 cooperative housing corporatlon to

which petltioner, as sponsor under a cooperatLve converslon plan, had transferred

certal"n real property located at LL5-25 84th Avenue, Rlchmond t1111, Queens

County, New York. Thls transfer to Equltles occurred on or about January 31,

1 9 8 4 .

4. On Januarl/ 30, 1984, prlor to the above transfer from petltLoner to

Equlties, the AudLt Divlsion had issued to petltl"oner a Tenative Assessment and

Return lndl"catlng no gains tax due in connection wlth this transfer.

5. The cooperative converslon plans for both Homes and Equlties had been

accepted for flIlng by the Attorney General's offl"ce prlor to the March 28'

1983 effective date of the galns tax. In the llomes convergion' trumerous

lndlvldual- apartment units were subject to subscrlptioo agreements executed on

or before such effecttve date and thus, nhen transferred by petltloner, such
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unlts nere properly exenpt from gains tax pursuant to the 'rgrandfather" provlslone

of Tax Law Article 31-B. Howeverr an Audit Divlslon audit revealed that

several apartment unlts at Homes, whl.ch lrere not t'grandfatheredtt ae above, and

several apartment unlts at Equities, had been transferred by petltloner wlthout

the fil lng of returns or payment of gal"ns tax. Accordingly, the Audlt Divlelon

determlned the tax due on such transfers, plus interestr and also lmposed penalty

for fallure to flle returns and pay tax on such t,ransfersr €rfld tssued l.ts March 5,

1983 notlces of determlnatl"on to Homes aod Equlties.

6. Petitloner admLts that returns requlred under Tax Law Artlcle 31-B

were not tinely ftled nor was gains tax tinely pald in connectLon wlth the

subJect transfers. Petltloner does not contest the tax and lnterest determlned

to be due on audlt and, in fact, has pald such amounts. Ilowever' petltioner

does contest the lmposLtlon of penalty for late fll lng and payment' polntlng to

the fact that the galns tax was, at the time of these transfers, a relatlvely

new tax about which there were many quest,l.ons and uncertal"ntles. Further'

pet i t loner asserts rel lance upon the advlce of i ts tax advl"sor,  a cert l f led

publlc accountant, that the entlre cooperattve converslon plan' lncluding all

transfers of lndivldual apartment unltsr w€r€ exempt from tax slnce the uoderlylng

reaL property was ln both instances transferred by petLtloner' as sponsor' to

the cooperatlve housing corporations prlor to the March 28, 1983 gains tax

effect lve date. Final ly,  pet l t loner notes that upon learnlng l ts posl t ion wae

ln errorr petltloner contacted the Audlt Dlvlslon shortly thereafter to schedule

the audLts and determine its galns tax LLab111ty.

7. Petltionerrs two princlpals earn their lLvelLhood through real estate

transactl"ons ln and around the New York Clty netropolltan area. At the hearlng,

it was adnltted that galns tax returns and paynents due in connectlon with
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lndlvldual unlt transfers subsequent to those at lssue hereLn have not been

made ln a tlnely manner, alJ-egedly due to an lnabillty to expedltlously transfer

to petitlonerts accountant the lnfornatLon necessary to prepare such returns

and calculate tax due.

CONCLUSIONS OF LAW

A. That Tax Law sectton I446.2(al  provtdes, in part  chats

"[a]ny transferor falllng to flle a return or to pay any tax wLthln
the tine required by this art,lcle shal-l be subject to a penalty of
ten per centum of the amount of tax due plus an lnterest penalty of
two per centum of such auouot for each month of delay or fractlon
thereof after the expiration of the first month after such return was
required to be flled or such tax became due, such tnterest penalcy
shall not exceed twenty-five per centum ln the aggregate. If the tax
commissLon determtnes that such fallure or delay was due to reasonable
cause and not due to willful neglect, lt shall renLt, abate or watve
al l  of  such penalty and such Lnterest penalgy."

B. That lt is not dlsputed that returns nere not tlnely flled and tax due

was not tlnely pald ln connectlon wl"th the indlvidual unlt transfers in question.

There le no evLdence of written request,s by petittoner or lts tax advLsor for

guidance from the Audlt Dlvlsion regardlng lndivldual unlt transfers pursuant

to a cooperative converslon plan. However, AudLt DlvLsion ltrltten guidellnes

concernlng the gal"ns tax treatnent of cooperative converslons had been l"seued

and were avallable to the publtc.l Glven the lssuance and avalLablllty of

these guldellnes, it is reasonable to expect that petitioner should have become

anare of the responsibllitl,es for fll l-ng and paynent, and acted thereon sooner

than was the case herel"n. Flnally, there is evidence that even after l-earnlng

For example, Department of Taxatlon and Flnance Publlcatlon 588 rrQuestions

and Answers - Galns Tax on Real Property Transfers" lras issued ln August,
f983. Questlon and Answer number 20 in such publlcatton as nel-L as
Technical  Servlces Bureau Memorandum 83-2(R), tssued on August 22'  1983'
discuss the taxablllty of and set forth the fll lng requirements for
transferors of cooperat lve unlts.
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of such responslbllltles, subsequent transfers have not been reported and tax

has not been pald in a tlmely manner. Accordlngly, ln vlew of all the facts

and cLrcumstances, lt does not appear that petl"tlonerfs failure to flLe and pay

was occasloned as the result of reasonable caus€r dod penalty was properly

lnposed.

C. That the petltlon of J & M Realty Assoctates ls hereby denled and the

penalty lnposed for fallure to tlnely flle returns and pay tax when due ls

sustalned.

DATED: Albany, New York STATE TA)( COMMISSION

sEP 1 5 1986
PRESIDENT


