
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Ilale Apartments

for Revision of a Determlnatlon or for Refund
of Tax on Gains Derlved from Certaln Real
Property Tranfers under Art ic le(s) 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of A]-bany :

Davl.d Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the 19th day of June, 1986, he/she served the ltithin notl.ce
of Decision by certLfied mall upon Hale Apartments the petitloner Ln the withln
proceedlng, bY enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Hale Apartments
1523 Central Park Avenue
Yonkers, NY 10710

and by depositing same enclosed in a postpald properl-y addressed $rapper Ln a
post office under the exclusive care and custody of the UnLted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the petltioner
herein and that the address set forth on sald wrapper ls the last known address
of the pet i t ioner.

Sworn to before me this
19 th  day  o f  June,  1986.

Aut-horized to
pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion
of

Ilale Apartments

for Revision of a Determlnation or for Refund
of Tax on Galns Derlved from Certaln Real
Property Tranfers under Art ic le(s) 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duJ-y sworn, deposes and says that
he/she ls an empJ-oyee of the State Tax Cornmlssion, that he/she ls over 18 years
of age, and that on the 19th day of June, 1985, he served the wlthin not ice of
Decislon by certifled mall upon Marshall S. Belkin, the representative of the
petitloner in the wlthin proceeding, by enclosing a true copy thereof ln a
secureJ-y seal-ed postpald wrapper addressed as follows:

!trarshaLl- S. Belkin
Belkin, Natale & O:<man
1523 Central- Park Avenue
Yonkers, NY 10710

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States PostaL
Servlce wlthin the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petltioner hereln and that the address set forth on said ltraPPer ls the
last known address of the representative of the Petl-tioner.

Snorn to before me this
19th day of June, L986.

t o
T

ster oat
Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 19 ,  1986

Hale Apartments
1523 Central Park Avenue
Yonkers, NY 10710

Gent,lemen:

Pl,ease take notlce of the Declslon of the State Tax Connlseion enclosed
herewLth.

You have now exhausted your rlght of revLew at the admlntstratlve level.
Pursuant to sectlon(s) L444 of, the Tax Law, a proceedlng ln court to revlew an
adveree declsion by the State Tax CommLsslon may be instltuted only under
ArticLe 78 of the Cl"vil Practice Law and Rules, and must' be cornnenced Ln the
Supreme Court of the State of New York, Albany County, wlthLn 4 nonthe from the
date of thl .s not lce.

Inqulrl"es concerning the computatlon of tax due or refund allowed l.n accordance
wlth this decislon may be addressed to:

NYS Dept. Taxatlon and FLnance
Audlt Eval-uatlon Bureau
Assessment, Review Unl.t
Butldlng #9, State Caupus
Albanyr New York 12227
Phone # (518) 457-2086

Very t,ruly yours '

STATE TAX COMMISSION

Taxlng Bureaurs RepresentatLve

Petl"tl"oner I s Representatlve:
Marshall S. Belkln
Belkin, Natale & Oxman
1523 Central Park Avenue
Yonkers, NY 10710



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f
:

HAIE APARTI'{ENTS DECISION
:

for Revision of a Determinatlon or for Refund
of Tax on Gains Derlved from Certain Real- :
Property Transfers under Art lcLe 31-B of the
Tax Law. :

Petltloner, Hale Apartments, 1523 Central Park Avenue, Yonkers, New York

10710, f i led a pet l t lon for revislon of a determlnat lon or for refund of tax on

gains derLved from certal-n real property transfers under Artlcle 31-B of the

Tax Law (F l l -e  No.  62139) .

A hearlng was hel-d before Dennis M. Galllher, Hearlng Offlcer, at the

offices of the State Tax Commission, Two I.IorI-d Trade Center, New York' New

York, on March 5, 1986 at 1:15 P.M., with aLl-  br lefs to be submltted by l , larch 18,

f986. Pet i t ioner appeared by Belkln,  Natale & Oxnan, Esqs. ( l larshal l  S. Belkln,

Esq. r  of  counsel) .  The Audlt  Divis l-on appeared by John P. Dugan, Esq. (Paul A.

Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Ifhether the penalty asserted agaLnst petLtioner for failure to tftnely flle

tax returns and pay tax due under Tax Law Artlcle 31-B shoul-d be abated.

FINDINGS OF FACT

1. On AprLl 3, 1985, foll-owing an audit, the Audit Dlvlsion lesued to

petl.tloner, Hale Apartments, a Notlce of Determination of Tax Due under Tax Law

Art ic le 31-B (t 'Gains Tax"),  indicat ing gains tax due ln the amount of $7,773.0O'

plus penalty and lnterest. Thls notice pertalned to an audlt concernlng 16

Lake Street Owners, Inc. ( t '16 Lake Streett t ) ,  a cooperat lve houslng corporat l .on
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to whlch petitloner, as sponsor under a cooperatlve conversion plan, had

transferred certain real property.

2. On or about the tlme of the transfer of the real property from petltloner,

as sponsor,  to 16 Lake Street,  requisi te transferor and transferee quest lonnaires

wlth respect to gains tax had been submltted to the Audit Divleion ln connectlon

wlth this then-pending transfer.

3. In response to the aforementioned questionnairesr the Audlt Dlvlsion

had lssued to petitioner, on June 16, 1983 a Statement of No Tax Due in connectLon

wlth the transfer of the real property to 16 Lake Street.

4.  A Decenber 2O, 1984 Audlt  DLvlslon audlt  of  15 Lake Street revealed

that thirty-seven indlvldual cooperatlve apartment unlts at 16 Lake Street had

been transferred by petitioner to varlous indlvidual purchasers. PetLtloner

had neither flled returns nor paid tax in connection wlth any of these thirty-

seven lndivLdual unit transfers. The Audit Dlvislon determlned tax due on such

transfers in the aggregate amount of $71773.00, pl-us lnterest.  Penalty l tag

also imposed for failure to fLle returns and pay tax due

5. Petitioner does not contest the tax and lnterest determlned to be due

and, in fact, has pald such amounts. Llkewlse, petitloner admlts that returne

requLred by Tax Law ArtLcle 31-B were not tirnel-y flled in connectlon wlth any

of the indLviduaL transfers. Howeverr pet l t ioner does contest the LnposLt lon

of the penalty for Late ftltng and paynent, pointlng to the fact that the galns

tax nas, at the tlme of these transfers, a relatively nen tax about whlch there

were many questions and uncertalnties. Petitioner asserts a lack of fanlllarity

wlth the tax and its requirements with respect to ftl-lngs, and notes that upon

audlt petltloner made an honest effort to promptly flle and pay the amount of

tax and interest determined. Finally, petltLoner also notes that at the tlme
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of the audit, the auditor advised that tf the matter nas resolved penaltlee

would be waived.

6. The Aprll- 3, 1985 Notice of Determlnation reflects that paynent of the

tax and interest was made by petitloner on January 6, 1985' and that the amount

o f  pena l - ty  then due was $2 '205.00 .

CONCLUSIONS OF LAW

A. That Tax Law sect ion L446.2 provides, ln part '  that:

" [a]ny transferor fal l lng to f l le a return or to Pay any tax within
the tiure required by this artlcle shall be subject to a penalty of
ten per centum of the amount of tax due plus an interest penalty of
tno per centum of such amount for each month of de1-ay or fractlon
thereof after the explratlon of the first month after such return rtas
required to be fil-ed or such tax became due, such interest penalty
shal-l not exceed twenty-five per centum in the aggregate. If the tax
comnisslon determines that such fallure or delay was due to reasonable
cause and not due to wlllful neglect, it shall remlt, abate or waive
al l  of  such penal- ty and such interest penalty. t '

B. That it is not disputed that returns were not timel-y fll-ed and tax wae

not tlmely remitted in connectl.on with the thirty-seven transfers In guestion.

In excuse of 1ts fallures petltioner notes the then relatlve newness and

attendant uncertaintles surrounding the gains tax. There is no evidence of

wrltten requests by petltJ-oner for guldance from the Audit Dlvlsion regarding

lndividual unlt transfers pursuant to a cooperative pl-an. However, Audlt

DivLsLon written guldelines concerning the galns tax treatment of cooperative

conversions had been issued and were availabLe to the publ-ic.1 Glven the

availability of such written guidelines, lt is a reasonable expectatlon that

For example, Department of Taxation and Finance Publ-lcatlon 588 I'Questlons

and Answers - Gains Tax on Real Property Transferstt was issued in August'
1983. Question and Answer number 20 in such publicatLon, as rtell as
Technlcal  Services Bureau Memorandun S3-2(R), issued on August 22'  1983,
discuss the taxability of and set forth the fll lng requirements for
transferors of cooperat ive units.
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petltioner should have become alrare of lts responslbiLitles for fll ing and

payment prior to the time of the audit hereln. However, there ltas no fLLlng'

paynent or other action by petitioner until an audit rtas undertaken, indlcatlng

that absent an audit, petitionerrs faLl-ure to fil-e and pay would have continued

lndefinitely. Flnallyr an auditor's advlce or lack thereof as to whether or

not penalty w111 be lmposed or, subsequentlyr abated ls not relevant as to why

petitioner failed to timel-y flle returns and pay tax ln the first tnstance.

Accordlngly,  ln vlew of al l  the facts and circumstances presentedr i t  does not

appeer that petltionerrs failure to fil-e and pay was occasloned as the result

of reasonable cause, and penalty was properl-y iurposed.

C. That the petition of Hale Apartments is hereby denled and the penalty

lmposed for faLlure to timely fil-e returns and pay tax when due is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 I 1986
PRESIDENT


