
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Grynesby Associates

for Revision of a Determination or for Refund
of Tax on Galns Derived fron Certaln Real
Property Transfers under Article 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet I"1. Snayr being duLy sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the 9th day of June, L987, he/she served the within not ice
of decislon by certifled nail upon Grynesby Associates the petltloner in the
wlthln proceedlng, by encloslng a true copy thereof in a securely sealed
postpaid rdrapper addressed as follows:

Grynesby Associates
c/o Gol-dschnldt,  0shatz & Saft
825 3rd Avenue, 34th Floor
New York, NY L0O22

and by deposltlng same enclosed Ln a postpald properly addressed wrapper in a
post off lce under the excLusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the petitloner
herein and that the address set forth on sald wrapper is the last known address
of the pett t loner.

Sworn to before me this
9 th  day  o f  June,  L987.

pursuant to Tax Law section, L74
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OF NEW YORK

TAX COMMISSION

In the Matter of the Pet i t ion
o f

Grynesby Assoclates

for Revislon of a Determination or for Refund
of Tax on Galns Derived fron Certain Real
Property Transfers under Art lc le 3l-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an empJ-oyee of the State Tax Comlsslon, that he/she is over 18 years
of age, and that on the 9th day of June, 1987, he served the within not ice of
declsion by certifled nal1 upon Edward I. Sussman, the representative of the
petitloner in the wlthin proceeding, by encloslng a true copy thereof Ln a
securely sealed postpaid rrrapper addressed as fol lows:

Edward I. Sussman
Goldschnldt,  Oshatz, & Saft
825 3rd Avenue, 34th Floor
New York, NY L0022

and by depositing same enclosed in a postpald properJ-y addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Postal-
Service wlthin the State of New York.

That deponent further says that the said addressee is the rePresentattve
of the petitioner herein and that the address set forth on said wraPPer ls the
last known address of the representat ive of the pet l t loner.

Sworn to before me thls
9 th  day  o f  June,  7987.

pursuant to Tax Law section L74
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June 9, L987

Grymesby Assoclates
c/o Goldschmldt,  Oshatz & Saft
825 3rd Avenue, 34th Floor
New York, NY L0022

Gentleuen:

P1ease take notice of the declslon of the State Tax Commlsslon encLosed
herewith,

You have now exhausted your rlght of revlew at the adnlnlstratlve Level.
Pursuant to sectlon(s) 1444 of. the Tax Law, a proceedlng ln court to review an
adverse declslon by the State Tax Comml.ssion nay be lnst,ituted only under
Artlcle 78 of the Clvll Practlce Law and Rulesr and nust be conrmenced ln the
Supreme Court of the State of New Yorkr Albany Countyr wlthln 4 months from the
date of thls nottce.

Inqulrles concernlng the conputation of tax due or refund allowed in accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew UnLt
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner I s Representatlve :
Edward I. Sussman
Goldschmldt,  Oshatz, & Saft
825 3rd Avenue, 34th Floor
New York, NY 10022



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

GRYMESBY ASSOCIATES

for Revlsion of a Detezrlnatlon or for Refund
of Tax on Galns Derlved fron Certaln Real
Property Transfers under Artlcle 31-B of the
Tax Law.

DECISION

Petl t loner,  Grymesby Assoclates, c/o Goldschuldt,  Oshatz & Saft ,  825 3rd

Avenue' 34th Floor, New York, New York L0022, fl1ed a petltlon for revlslon of

a deternlnatlon or for refund of tax on galns derlved from certaln real property

transfers under Art lele 31-B of the Tax Law (Fl le No. 59905).

A hearlng nas commenced before Dennls M. Galllher, IlearLng Officer, at the

offlces of the State Tax Conmlsslon, Two l{orld Trade Center, New York, New

York'  on August 1.9, 1986 at 12:30 P.M. and was cont lnued to concluston before

the saue l lear lng Off lcer at the same locat lon on October 24, 1986 at 9:30 A.M.,

wlth all brlefs to be subnltted by March 2, L987. Petltloner appeared by

Goldschnldt,  0shatz & Saft ,  Esqs. (Edward I .  Sussnan, Esq.,  of  counsel) .  The

Audlt  Dlvls l .on appeared by John P. Dugan, Esg. (Pau1 A. Lefebvre, Esq.,  of

counsel) .

ISSUE

Whether the penalty asserted agalnst petltloner for fallure to tlnely fl.le

tax returns and pay tax due under Tax Law Artlcle 31-B shouLd be abated.

FINDINGS OF FACT

1. on January 24, 1985, the Audlt Dlvlslon lssued to petltloner' The Grlmesby

Assoclates (c/o Goldschmldt, Fredericks & Oshatz), a Notlce of Deternlnatloa of
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Tax Due Under Tax Law Artlcle 31-B ("galns tax'r), tndlcatlng galns tax due in

the amount of $123,586.00, plus penalty and lnterest.  Thls not lce arose as the

result of a fleld audlt of the records of Gryners II111 Ownerrs Corp. ("the

corporatlon"), a cooperatlve houslng corporatlon to whLch petltloner' ag

sponsor under a cooperatlve conversLon p1an, had transferred on July 16, 1983

certaln premlses located at 25 Seth Court, Staten Island, New York.

2. Requlslte transferor and transferee questtonnatres were flled such

that the Audlt Divlslon lssued to petittoner, at the request of lts tepreseu-

tatLve, a Statement of No Tax Due wlth respect to the above-descrlbed transfer

of the premlses fron petitloner, as sponsor, to the cooperatlve housing corPora-

tlon. I'hls etatement was lssued to petltloner on March 27' f983.

3. In July 1984, Audlt DlvisLon audltor Marcla Sorln connnenced an audlt

of the books and records of the subject cooperatlve converslon. The audlt was

conducted at the office premlses of petltlonerts representatlve, Goldschuldt,

Oshatz, Powsner & Saft ,  Esqs. ( t t re 'rGol-dschmldt f l rn",  then known as Goldschnldt '

Frederlcks and 0shatz, Esqs.) where the reLevant books and records were avallable.

The audit of this petitloner was one of a number of galns tax audlts of cooperatlve

converslons conducted by Ms. Sorln at the premlses of the GoLdschnldt firm'

whlch flrm represented a relativeLy large number of cooperatlve converslon

cl lents.

4. Us. Sorln determlned that a number of the lndlvldual cooperatLve

apartnent unlts transferred were not subject to galns tax ln that they were

Itgrandfathered"; that ls, transferred pursuant to subscrlptlon agreements

entered lnto before the March 28, 1983 effectlve date of the galns tax (Tax Law

$ 1443.6). Ilowever, Mg. Sorin also deternlned on audLt that 108 lndlvldual

apartment unlts were not so grandfathered and were subject to galns tax. I{lth
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respect to these 108 unlts transferred, galns tax returns had not been flled

nor rilas tax due pald at the tlne of the closlngs on any of such tndlvldual

apartment untts.

5. Ms. Sorln calculated the amount of tax due on the 108 unLt transfers

as $1231586.00 and, as noted, a not lce of deternlnat lon was lssued to pet l t loner

reflectlng such amount plus lnterest. PenaLty was also calculated and lnposed

on thls notlce based on petitlonerrs fall-ure to tinely flle returns and pay tax

due.

6. Petltloner has pald and does not contest the tax and lnterest as

deternined to be due on audlt. However, petltloner has not paid and contests

the lnposltlon of the penalty. Accordlngly, at lssue hereLn ls the penalty and

any interest accrued thereon.

7. Each of the 108 transfers at lssue herein occurred prlor to the

connnencement of the audlt, and petltloner adrnlts that the returrrs requlred by

Tax Law Artlcle 31-B were not fl1ed ln connectlon with such transfers and that

tax nas not paid when due. No penalty was inposed on an addltlonal few lndivLdual

unlt transfers occurrlng during the pendency of the audit and occurrlng Just

after the close of the audlt but accounted for as part of the audlt.

8.  I t  ls pet l t lonerrs poslt lon that the penalty should be abated. In

thls regard, petltioner polnts out that the galns tax nas, at the tlne of the

transfers ln questlon, a rel-atlvely new tax and asserts there exlsted questlons

and uncertalntles concernlng the tax, partlcularl-y wlth respect to cooperatlve

converslons. In partlcular, petttlonerrs representatlve ln the cooPeratlve

closlng expressed hls then clalmed uncertalntles as to the treatment of mortgage

Lndebtedness accompanylng the property and as to whether lt was the sponsor-to-
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corporatlon tranefer or rather the lndlvldual apartment unlt transfers whlch

constLtuted the taxabl-e event.

9, Ms. Sorin first contacted the Goldschnidt flrn ln early July 1984 to

schedule audlts for thls petltloner and other cooperatlve converslons belng

handLed by the Goldschnidt ftrm. The Flrn provlded all necessary records for

the audit. Also supplled, at the audltorts requeet, lras a llst of the converglong

handled by the Goldschnldt flrn. The Flrmts personnel were cooperatlve wlth and

helpful to the audltor durlng the course of the audit of thls petltloner and a

number of other cooperatlve converslons belng audlted.

10. Petitloner asserts that the audltor had secured from her supervisors

an agreement, based on her reconmendatlon, that penalty would not be lmposed

agalnst petitloner or any of the other petltloners being audlt and represented

by the Goldschnldt firn.

11. Notwlthstandlng the asgertlon of havlng had questlons about the galns

tax and lts calculatlon rel-atlve to cooperatlve converslon sltuatlonsr there ls

no evldence of wrltten requests by petltloner to the Audit Dlvlslon for guldance

or an explanatlon of Audlt's lnterpretatlon of the Tax Law, elther at the tlne

of the subject transfers or prevlously at the tlme of the transfer of the

property to the corporatlon. Petitlonerts representatlve malntalns phone calls

were made to the Audlt Dlvlslon but that "lnconcluslve resultg" were obtalned.

12. It was adnltted that each of petltlonerrs prlncipals had a long tern

lnvolvement Ln and was fanllLar wlth the real estate lndusBry, ln general, and

cooperatlve converslons ln particular.

CONCLUSIONS OF LAW

A. That Tax Law

tt [a]ny t ransferor
the tlne requlred

S 1446.2  prov ldes ,  ln  par t r  cha t :

falllng to flLe a return or to pay any tax wlthln
by thls article shal1 be subject to a penalty of
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ten per centum of the amount of tax due plus an lnterest penal-ty of
tlro per centum of such amount for each month of delay or fractton
thereof after the explratlon of the flrst uonth after such return ltas
requlred to be fl1ed or such tax became due, such lnterest penalty
shall not exceed twenty-flve per centum ln the aggregate. If the tax
commlssion determlnes that such fallure or delay was due to reasonable
cause and not due to wl1lfu1 neglect, lt shall renlt, abate or watve
all of such penalty and such lnterest penalty."

B. That 1t ls not dlsputed that returns were not tlmely flled and tax was

not tlmeLy remltted in connectlon rrlth any of the 108 transfers in questton.

In defense of 1ts tardlnessr petltloner asserts the exlstence of uncertalntles

wlth respect to the calculatlon of the tax and as to lts flllng and pa)tuent

requlrements. However, the evidence does not support such assertlons as

constltutlng a reasonabLy held posltlon warrantlng abatement of the penalty

lnposed. It ls noted, contrary to the assertlon of uncertalnty as to whether

the sponsor-to-cooperatlve transfer or the lndlvldual untt transfers were che

taxable event(s), petltloner was aware of and took the steps neceseary to fil-e

for, request and recelve a Stateuent of No Tax Due on lts t,ransfer of the

property, as sponsor, to the cooperatlve corporation. Moreover, guldellaes ag

to the taxablllty of cooperatlve converslons had been lssued by the Audit

Dlvlslon and were avalLabLe well before the subJect audlt oc"orr.d.l Glven

the avallablllty of such guldellnes, lt ls a reasonable expectatlon that

petitloner should have been or become anare of the requtrement of and llablllty

for fallure to tlnely flle and pay. Petltionerfs fallure ln thls regard ralees

a questlon as to whether the tax would have ever been pald, absent an audlt.

Department of Taxation and Flnance Publlcatlon 588, "Questlons and An$ters
- Gains Tax on Real Property Transfers"' Itas lssued ln August 1983.

Questlon and Answer number 20 ln such publlcation, as well as TechnlcaL
Servlees Bureau Memorandum S3-2(R), lssued on August 22, 1983, dlscuss the
taxablllty of and set forth the fll lng requlrements for transferors of
cooPeratlve untts.
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C. That notwithstandlng any understandlng that penalty would not be

lnposed, as communlcated by the audltor to petitloner, the fact remalns that

penalCy was lmposed. It thus ls lncumbent upon petltloner to establlsh that

penalty ls lnapproprlate and should be abated. Ilere, the facts do not support

abatement. Petltlonerts assertions, centered essentiall-y on alleged lgnoraace

and/or mlsunderstandlng of the law and upon subsequent cooperatlon glven to an

auditor ln the conduct of audlts, does not explain or Justlfy the fallure to

flle and pay lnltlally at the tlne of the transfers or, given petltlonerfs

prlnclpalsr lnvolveuent ln and fanlllarlty wlth the real estate lndustry, and

co-oplng ln particuLar, at any tlne prlor to the audlt.

D. That the petltlon of Grynesby Assoclates Ls ln all respects denled'

and the Notlce of Deternlnatlon of Tax Due Under Tax Law Artlcle 31-B, lssued

on January 24, 1985, ls sustalned.

DATED: ALbany, New York STATE TN( COMMISSION

JUN 0 I 1987


