
STATE OF NEW YORK

STATE TAx CO}OIISSION

In the Matter of the Pet l t ion
o f

52  Fu l ton  St .  D ls t r ibu tors ,  L td . AFFIDAVIT OF MAILING

for Redeterminat lon of a Deftclency or Revlslon
of a Determination or Refund of Galns Tax
under Art ic le(s) 31B of the Tax Law.

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the 3rd day of February, L987, he/she served the withln
notLce of Decision by cert l f ted mai l  upon 52 Fulton St.  Distr lbutors, Ltd. the
pet i t loner ln the wlthin proceedlng, bI encloslng a true copy thereof Ln a
securely sealed postpald rrrapper addressed as fol lows:

52  Fu l ton  St .  D is t r tbu tors ,  L td .
c/o Nackamie, Klrschner,  Levlne, Spitz & GoLdbergr P.C.
342 Madison Avenue
New York, NY L0L73

and by depositing same encl-osed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee is the petltioner
hereln and that the address set forth on sald wrapper is the last known address
of  the  pe t i t ioner .

Sworn
3rd da

to before ne thls
1 9

ter  oa t
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

52  Fu l ton  St .  D is t r ibu tors ,  L td .

for Redeterml-nation of a Deflclency or Revislon
of a Determlnation or Refund of Gatns Tax
under Art lc le(s) 31B of the Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Co rlsslon, that he/ghe is over 18 years
of age, and that on the 3rd day of February, 1987, he served the wlthin not lce
of Declslon by cert i f ied nalL upon Kenneth Ktrschner,  the representat ive of
the petttloner Ln the within proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid l t rapper addressed as foLlows:

Kenneth Klrschner
Nackamie, Klrschner,  Levine, Spltz & Goldberg'  P.C.
342 Madison Ave.
11gur lsrk, Iily 10173

and by deposlt ing same encl-osed ln a postpald properly addressed wrapper ln a
post off lce under the excl-usive care and custody of the United States Postal
Service wLthln the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the petitloner herein and that the address set forth oo sal-d rtraPPer ls the
last known address of the representat ive of the pet i t ioner.

9,,'f, 
r]i S..ffSworn to before ne this

3rd day of February, 1987

Authorized to lnLster oaths
pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M . { I S S I O N

A L B A N Y ,  N E I , I  Y O R K  L 2 2 2 7

February 3, 1987

52 Fu l ton  St .  D is t r ibu tors ,  L td .
c/o Nackante, Kirschner,  Levlne, Spitz & Goldberg, P.C.
342 Madlson Avenue
New York, NY 10173

Gentlemen:

Please take notlce of the Decl-sion of the State Tax Co qrlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the administratlve level.
Pursuant to section(s) 1444 of the Tax Law, a proceeding ln court to revlelt an
adverse declslon by the state Tax Commisslon may be lnstituted only under
ArticLe 78 of the Civll Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New Yorkr Albany County, withln 4 months fron the
date of this not ice.

Inguiries concerning the computatlon of tax due or refund allowed tn accordance
wtth this dectsion may be addressed t ,o:

NYS Dept. Taxation and Finance
Audit Evaluation Bureau
Assessment RevLew Unit
Bul ldtng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaufs RepresentatLve

Petl t ioner I  s Representattve :
Kenneth Klrschner
Nackamie, Klrschner,  Levlne'  Spltz & Goldbergr P.C.
342 Madison Ave.
New York, NY 10173



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl"on

o f

52 FULTON ST. DISTRIBUTORS, LTD. :  DECISION

for RevLsion of a Determlnatlon or for Refund :
of Tax on Gal.ns Derl"ved from Certaln Real
Property Transfers under Artlcle 31-B of the :
Tax Law.

Pet l t lonet,  52 Ful- ton Street Dtstr lbutors, Ltd.,  c lo Nackamle, Kirschoer,

Levine, Sptzz & GoLdbergr P.C.,  342 Madlson Avenue, New York, New York 10173'

ftled a petitton for reviston of a deterninatlon or for refund of tax on galne

derlved from certaln real property transfers under Article 31-B of the Tax Law

( F t l e  N o .  6 5 2 2 3 ) .

A hearlng was held before DennLs M. Gallther, Hearing Offlcerr at the

offlces of the State Tax Coomlsgl.on, Two Worl-d Trade Center, New York, New

York, on August 8, 1986 at 10:30 A.M., wlth al l  br lefs to be subnlt ted by

October 15' 1986. Petl.tloner appeared by Nackamle, Kirschner, Lavl.ne, Sptzz &

Goldberg, Esqs. (Kenneth Klrschnga, Esq.,  of  coungel) .  The Audlt  Dtvls loa

appeared by John P. Dugan, Esq. (Paul A. Lefebvre, Esq.r of  counsel) .

ISSUE

Whether the repurchase and ternlnatlon of a lease hel-d by petltloner nas

properly subjected to tax by the Audlt Dlvislon under Tax Law Artlcle 3l-8.

FINDINGS OF FACT

1. On June 3, 1985, certaln premlses located at. 52 Fulton Street, New

Yorkr New York, conststlng of real property and a bulldtng sltuated thereonr



-2-

were conveyed by 52 Fulton Street Aesociates (the seller) at a selllng prlce of

I
$2,800,000.00. '  Unt l l  the t ine of thls transferr the prenLses were subJect to

aa exLgtlng tnenty year lease held by petitloner, 52 Fulton Street Dlstrlbutors,

L td . ,  as  lessee.

2. In order to complete the above saLe of the prenlses, lt was requlred

that the bulldlng be dellvered vacant and not subject to any such l-ease.

Accordlngly, the seller (52 Fulton Street Associates) and petlElooer entered

Lnto an agreement whereby petl"tioner agreed to surrender the lease to the

sel ler.  The sel ler pald pet l t ioner $970,000.00 ln cash for the repurchaee and

terntnatLon of the lease. At the tlme of such repurchase and ternlnatloc, the

lease had a remainLng term of fifteen yearsr 8t ao annual rental of $81'600.00.

3. Requislte transferor and transferee questlonnalres were flled wlth

respect to both the sale of the premtses and the repurchase and terninatlon of

the lease. In calculaclng the gatn on the sale of the prenlses, a credlt rtag

taken by the sell-er Ln the amouat of $9701000.00 against the total price of

$2,800,000.00 for the premlses. wtth respect to the lease repurchase and

ternlnatlon, pecitloner took the posltLon that the transfer was for a

conslderat lon of $970,000.00, thus being not subject to tax as fal l lng below

the one nlll ion dollar ga{ns tax exemptlon threshoLd.

4. Upon revlew of petltlonerrs fil-lngs wlth respect to the lease repurchase

aad termlnatlon, the Audlt Dl.vlsion deternlned that galns tax was due ln the

a"mount, of $97,000.00, and lssued to petLttoner a Tentatlve Assessuent and

Return lndlcatlng such amount.

The premlses were conveyed as t l ro parceLs; one for $t '710'000.00 and one
f o r  $ 1 , 0 9 0 , 0 0 0 . 0 0 .
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5. Petitioner has pald the tax as determined by the Audlt Dlvlslon' and

tLnely f i led a Clalm for Refund thereof.  By a let ter dated September 30'  1985,

the Audit  Divis lon denled pet i t lonerrs clalm for refund.

6. Pett t l -oner maintalns that the transfer was for a conslderat lon less than

the nl l l lon dol lar galns tax threshold. Further,  pet l t toner asserts that the

transact ion was entered tnto for a val- id buslness purpose, to wlt '  pet i t ioner

needed cash to pay off large debts lncurred in Lts business whlch had at the tlme

experienced a strong downturn. In thls contextr  pet l t ioner asserts the cash

price of $970,000.00 was a negot iat ,ed and fair  pr iee to receive for surrenderlng

the lease.

CONCLUSIONS OF LAII

A. That Tax Law $ 144L, which became effect lve March 28, 1983, lmposes a

tax at the rate of ten pereent upon galns derived from the transfer of real

property within New York State. However,  Tax Law $ L443.1 provldes that no

tax shall be imposed if the consideration is tess than one nlll lon dollars.

B. That Tax Law $ L440.7 provldes, in part '  as fol lows:

t t tTransfer of real  propertyt  means the transfer or t ransfers
of any interest, ln real property by any methodr lncludlng
but  no t  l ln l ted  to  sa le ,  exchange,  ass lgnment '  sur render r . . . t t
(emphasis added).

C. That Tax Law $ 1440.4 def ines an rt lnterest" in real  property to include'

lnter aLia, a leasehold interest.

D. That Tax Law $ 1440.1(a) def ines ' rconsiderat ionrf  as fol l -ows:

tr tConsiderat lont means the pr ice pald or required to be
pald for real  property or any i .nterest thereln, less any
customary brokerage fees related to the transfer l f  pald by
the transferor, including payment for an optLon or contract
to purchase or use real property.  Conslderat lon includes
any pr ice paid or requlred to be paid'  whether expressed in
a deed and whether pald or requlred to be pald by money'
property, or any other thlng of value and lncludlng the
anount of any nortgager purchase money nortgage, llen or
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other encumbrance, whether the uoderlylng {ndebcedness ls
assumed or taken subject to. Constderatlon includes the
cancellatlon or dl""h"tg" of 

" 
o."

@
E. That petltloner recelved $970,000.00 ln cagh for lts agreement to

surrender lt leasehold interest. Io addltlon, petltloaer wser €lt the eame

tLme, dlscharged of lts obllgatlon to nake the remalnlng flfteeo annual rental

paynents of $81,600.00 as requlred under the leaee. Such dlscharge, (even uslng

present-value dollar computatlons) is far in excess of the $30,000.00 addltlonal

amount hereln requlred to meet the nlll lon dollar galns tax threshoLd.

AccordLngly, the transfer was properly subject to galns tax.

F. That the petLt lon of 52 Fulton St.  Distr ibutors, Ltd.,  ts hereby

denled and the Audlt Divlslonfs denlal- of petltlonerts claln for refund ls

sustalned.

DATED: Albany, New York

FEB 0 31s87
STATE TAX COMMISSION

PRESIDENT


