
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petlt lon
o f

15 East  S ls t  Assoc ia tes

for Revlsion of a Determination or for Refund
of Tax on Gains DerLved from Certain Real
Property Transfers under Art ic le 318 of the
Tax Law.

AFFIDAVIT OF MAITING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enpl-oyee of the State Tax Comission, that he/she ls over 18 years
of age, and that on the 15th day of ApriJ. ,  L986' he/she served the wlthln
not ice of Declslon by cert l f ied mai l  upon 15 East 8lst  Associates the
petitioner in the wlthln proceedlng, bI enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

15  East  81s t  Assoc ia tes
3 4 0  E .  4 6 r h  S t .
New York, NY 10017

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post office under the excl-usive care and custody of the Unlted States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the petitloner
herein and that the address set forth on said wrapper is the l-ast knoriln address
of the pet i t loner.

Sworn to before me this
15 th  day  o f  Apr l l ,  1986.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

15  East  81s t  Assoc la tes

for Revislon of a Determlnatlon or for Refund
of Tax on Gains Derlved from Certain Real-
Property Transfers under Art ic le 3LB of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax ComLssion, that he/she Ls over 18 yearg
of age, and that on the 15th day of Apri l ,  1986, he served the within not ice of
Decislon by certified nalL upon Ronal-d J. Offenkrantz, t}re representative of
the petitioner in the withLn proceedlng, by enclosing a true copy thereof in a
securel-y sealed postpaid rf,rapper addressed as foll-ows:

Ronal-d J. Offenkrantz
Spitzer & Feldnan
745 Fif th Ave.
New York, NY 10f51

and by depositlng same enclosed in a postpaid properly addressed wrapper in a
post offl-ce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner herein and that the address set forth on satd wrapper ls the
Last known address of the representat lve of the pet l t loner.

Sworn to before me this
15 th  day  o f  Apr iJ - ,  1986.
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l l  15 ,  1986

15 East  8 Is t  Assoclates
340  E .  46 rh  S r .
New York,  NY 10017

Gentlenen:

Please take notice of the Decislon of the State Tax Commisston enclosed
herewlth.

You have now exhausted your rlght of review at the admLnistratl"ve level.
Pursuant to section(s) L444 of the Tax Law, a proceedlng ln court to review ao
adverse decislon by the State Tax Cornrnlssion may be lnstltuted only under
ArtLcle 78 of the Clvll Practice Law and Rules, and must be coomenced l.o the
Suprene Court of the State of New York, AJ-bany County, wlthtn 4 nonths fron the
date of thls not lce.

Inqulrles concerning the courputatl"on of tax due or refund all-owed ln accordance
wlth thls declsl.on may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgatlon Unl"t
Bul ldlng #9, State Campus
Albany, New York L2227
Phone # (5rg) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureauts Representat ive

Petl t loner I  s Representat lve :
Ronald J.  Offenktai tz
Spitzer & Feldman
745 Fif th Ave.
New York ,  NY 10151



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat,ter of the Petitlon :

o f :

15 EAST 81ST ASSOCIATES : DECISION

for Revislon of a Deternination or for Refund '.

of Tax on Gal"ns Derlved fron Certain Real
Property Transfers under Art ic le 31-B of the 3
Tax Law.

Pet l t , loner,  15 East 81st Associat,es, 340 East 46th Street,  New York, New

York, 10017, f i led a pet l t ion for revislon of a deterninat ion or for refund of

tax on galns derlved from certain real property transfers under Art lc le 31-B of

the  Tax  Law (F l Ie  No.  57 f36) .

A hearing was held before Dennl"s M. Gal l lher,  Hearlng Off icer '  at  the

offices of the Stat,e Tax Commlssion, Two llorld Trade Center, New York, New

York, on September 13, 1985 at 9:00 A.M., hr l th al l  br iefs to be submltted by

Decenber 27, 1985. Pet i t loner appeared by Spitzet & Feldman, Esqs. (RonaLd J.

Offenkrantz, Esq. of counsel) .  The Audlt  Dlvis ion appeared by John P. Dugan'

Esq,  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Audit Dlvlsi.on properly dlsallowed certain ltems clalmed

by pet i t ioner as construct lon perlod expenses dlsbursed ln connnect lon wlth

capltal improvements to real property.

II. Whether the lmposition of tax herein represents an impernlsslble

retroact ive appl icat lon of Tax Law Art lc le 31-B l .n violat ion of the due Process

cLauses of the United States and New York State const l tut tons.
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FINDINGS OF FACT

1.  0n  Apr l1  30 ,  1981 pe t i t l -oner ,  15  Eas t  B ls t  Assoc la tes ,  a  par tnersh lp ,

purchased premises located at 15-19 East Blst  Street,  New York, New York from

the Cathol lc High School Associat lon of New York (" the premises").  These

premlses, consistl-ng of real property plus a four story bulldlng fornerly used

as a home for pr iests,  l rere acquired by pet i t toner at a total  cost of

$215731784.07. I t  is undlsput,ed that pet i t ioner 's intent ion with respect to

these premises at the tine of purchase was condominl-um development, as more

specif icalLy detal led herelnaft ,er.

2.  At the t ime of acquisl t ion, the premlses rrere zoned rrR-8rr,  which

allowed a building wtth a volume equal to slx times the land area of the

underlyl"ng real estate. Petitloner anticlpated adding to the square footage of

the exist,l"ng prenises and increaslng its height by four stortes. Prlor to the

actual c losing on the premlses, and in l lne with l ts developuent Plans,

pet i t loner obtalned quotes from varlous subcontractors, lncluding denol i t ton,

elevator and structural firns, and from archttects specializlng ln conversion

and renovat ions, in order to determine the costs of the proJect and assess i ts

economlc feaslbi l i ty.

3. The premlses are located tn a landmark district and thus any changes

to the exterior of the bullding required approval in the forn of a Certifl.cate

of Approprl-ateness from the New York Clty Landnark Preservatlon Cornmisslon

("Landmark Commisslon").  Pet l t lonerrs lnl t ia l  submission of a pLan to the

Landnark Commission called for the above-noted four story additlon, whlch plan

r4ras rejected. Thereafter,  pet l t loner submitted, in succession, a three story

addltlon plan which was also rejected, and a two story addltlon plan whlch,

after certaln anendments to meet objections ral"sed by the Landmark Cotttnission,
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was ultimately accepted. 0n September 1, 1981 the Landmark Commission issued to

pet i t ioner i ts Cert l f lcate of Appropriateness for a two story addit lon.

4. Notwlthstanding the issuance of the Cert i f lcate of Appropriateness,

new zonlng regulations had been enacted affecttng certaln dlstricts, lncludlng

that in which the prenises was l-ocated, which allowed bullding only to a helght

of sixty feet from the sidewalk. Petitl-oner was thereby ltnited to the hetght

of the existlng buildlng, whlch effectively negated the planned tno story

addition allowed by the Landmark Commlsslonts Certl.ficate of Approprl.ateness.

PetitLoner' ln turn' determined that developing the property, as then-liml.ted,

was not economlcally vtable and declded to sell the premises.

5. Pet l t loner thereafter entered lnto a cont,ract to sel- l  the premises to

Angiol l -na Corporat ion, N.V. (rrAngtol inat ' ) ,  for a gross consl-derat lon of

$4r500r000.00. Pr ior to the saLe, the necessary transferor and transferee

questlonnaires rtl"th respect to the Real Property Transfer Galns Tax imposed by

Tax Law Art ic le 31-B (rrGains Tax") were f i led, together wlth requlred

documentation. Included among such documentatlon was petitionerrs "Analysls of

Disbursements -  Lzl5l8A to 2127 184", l isr ing the funds expended by pet l t loner

on the premises accordl"ng to dater palee, amount and explanatlon. On Lts

transferor questionnaire, petitloner comput,ed an antlcipated gains tax due of

$ 8 6 , 4 2 I . 5 0 ,  a s  f o l l o w s :

Gross  Cons idera t ion .  $4 ,500,000.00
Less :  Trans feror rs  Brokerage Fees . .  ( f00r000.00)
L e s s :  P u r c h a s e  P r l c e  t o  A c q u i r e  P r o p e r t y .  . .  .  . . . . ( 2 r 5 7 3 r 5 0 0 . 0 0 )
L e s s :  C o s t  o f  C a p i t a l  I m p r o v e m e n t s . .  .  . . .  ( 9 6 2 , 2 8 5 . 0 0 )

Gain Subject to Tax.. .$--TEmOd
x.10

Ant lc ipated Tax Due. .  .  .  . .  .  .$  86,4?l : j9

6. On March 14, L984, the Audlr  Dlvis lon

Assessment and Return upon whlch was computed a

lssued to pet l t ioner a Tentat ive

t a x  d u e  o f  $ 1 7 3 , 6 3 0 . 3 0 .  T h e
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Audit  Dtvl .s ionrs computat ion of tax due dl f fers from pet l t lonerrs computat lon

ln  tha t  $872,088.00  ou t  o f  pe t i t ioner 's  c .La ined $962,285.00  l "n  cos ts  o f  cap i ta l

lmprovement \ilere disallowed as 'fnot capltal- tmprovements nor costs incurred to

nake capital improvements", thus increaslng the gain subject to tax from

$ 8 6 4 , 2 1 5 . 0 0  t o  $ 1 , 7 3 6 , 3 0 3 . 0 0 .

7. On March 23, 1984, pet l t ioner sold the preniaes to Anglol lna and paid

under protest the amount of tax due as computed by the Audlt Divlslon. On

I{ay 1, 1984r pet i t ioner f i led a clalm for refund ln the amount of $87,208.00.

Petitloner asserts that each of the items of disbursement disallowed by the

Audit  Dlvis lon ( total l ing $872,088.00) represented development perl"od costs

nade in connectlon with capltal improvements t,o the property, whlch costs were

properly includable as part  of  f ror iglnal  purchase pr ice" for purposes of

calculat ing tax due under Art ic le 3I-B. By a let ter dated September 18'  1984'

the Audit  Divis ion denied pet i t ionerrs clalm for refund.

8. The three major dlsallowed l"tens of cost pald by petltl"oner whlle l-t

owned the property r^rere real estate taxes (total l ing $203,988.98) '  lnterest on

mortgage loan (tocal l ing $619,700.7g)o* rrrd nult iper l l  property insurance

( to ta l l lnC $ f4 ,763.38) .  The ba lance o f  d isa l l -owed i tems,  to ta l l l "ng  $33,634.85

conslsted of,  lnter al ia,  plumbing repairs,  c leaning drains, rubblsh removal,

nater and sewer fees, ut l l i t les (electr lc i ty),  fuel ,  permlts '  advert is ing

costs, roof repalrs,  boi ler c leaning and repalr ,  and account ing fees. Expenses

al lowed, by contrast,  included architectural  fees and certain sel l ing exPenses.

Thls total includes comparatlvely minor amounts for travel, legal and
phone expenses lncurred ln connectlon wlth obtaining the nortgage loan.
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9. Durlng the period of pet l t ioner 's ownershtp the premlses remalned

vacant and generated no income for petitioner.

10. The interest on the nortgage loan, const l" tut lng by far the largest s lngle

l"tem of expense disallowed by the Audit DLvl"slon, represents interest patd by

pet l t loner to Flrst  of  Boston Mortgage Corporat lon ("FBMCrr) on a f i rst  mortgage

loan ln the amount of $1,500,000.00, The Apri l  22, 1981 wri t ten conmltnent by

FBMC to lssue this loan provl-ded, in part, as foJ.lows:

"This letter will- serve as the commitnent of Flrst of Bost,on Mortgage
Corporation (FBMC) to grant a joi-nt venture of Irving Dlmson and
N. Elghanayan (Borrower) a first mortgage loan l"n the amount of
$1'SOO'000. The mortgage note wi l l  be wri t ten for a one-year term
and call for monthly interest at the base rate of The First National
Bank of Boston, as the same may be establlshed from tlme to time.
Base rate sha1l mean the rate of interest announced from tlme to time
by The Flrst  Nat lonal Bank of Boston at l ts Head Off lce as l . ts base
rate. In the event that FBMC has not issued a conmitment, to provlde
a constructlon loan for the renovatlon of the bulldlng wlthin three
nonths from the date of cLoslng or tf thls loan has not been repaid
wlthin that time, then the rate of interest shall be at base rate of
f f i 1 B a n k o f B o s t o n p 1 u s 1 / 2 7 " c o w e n c i n g t h r e e m o n t h s
after the lnl t ia l  loan closing.r '  (enphasis suppl ied).

11. Certain of pet l t l -oner 's pr lnclpals,  l "n part icular Mr. Barry Dimson,

had a longstandlng relationship rrlth FBMC, which had provided upwards of 150

nillion doll-ars of funds through constructlon loans on prevLous Projects

involvlng Mr. Dimson. Prior to giving conrml-tmenE for the loan hereln, FBMC had

been advLsed of petitionerts l-ntended plan of condominlum development and had

been suppl ied with copies of the plans thereof.  In addit lon to holdlng a f i rst

mortgage on the premlses and security interests in all accompanyLng furnlture,

flxtures and equlpment, the loan hereln was further secured by personal

guarantees of severaL of pet i t l -onerrs pr lncipals.

12. The closing statement r i r l th respect to pet i t lonerts purchase of the

property ref lects that the ent l"re $1,500,000.00 l-oaned by FBMC was paid over to

the seller at closlng, The balance of the purchase price and the addltlonal
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monies expended on the premLses by petitloner consisted of cash contrlbutlons

to pet i t ioner by l ts pr lncipals.

13. There appears to be no dlspute that prlor to the aforementioned zoning

changes petitionerts intention was to develop the premlses into condominlums,

nor is lt dlsputed that the disallowed sums in question were, in fact, expended

by pet l t ioner.

CONCLUSIONS OF LAI^I

A. That Tax Law Art lc le 3l-B ( t tcains Taxrr)  imposes a tax at the rate of

ten percent upon gains derlved from the transfer of real property ltlthin NeIt

York State whereln the considerat ion equals or exceeds one nl l1ion dol lars.

Tax Law sect lon L440.3 def ines t 'galn" as t t the di f ference between the

consideratlon for the transfer of real property and the origlnal purchase prl.ce

of such property,  where the conslderat lon exceeds the or iglnal  purchase pr ice.r f

B. That,  Tax Law sect lon 1440.5, as in effect at  the t ine of the transfer

in quest ion, def lned "or iglnal  purchase pr lce" as fol lows:

" ' [o ] r ig ina l  purchase pr icer  means the  cons ldera t ion  ( i )  pa id  by
the transferor to acqulre the interest in the real propert ] . . .  r
pLus.. . ,  the consl-derat ion by the transferor for any capltal  inprgve-
nents r"d . t t
Gpha-ail

C. That whl le pet i t ionerts intent lon to develop the subject premises, as

descrlbed, is not disputed, there nonetheless remains the fact that no capltal

improvements were made to the premises nor was there even cormencement of the

construct, ion of such inprovements. Pet i t lonerts intent to develop the premlses'

and i ts efforts to secure necessary authorizat ions therefore, does not make the

disallowed ltems of disbursement at issue capltal tmprovements or costs lncurred

to make capltal improvements. The language of the FBMC conmitment, speclflcalJ-y

that a constructton loan was apparently contemplated l-n the future (see Flndlng of
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Fact "10"), coupled wlth the fact that the ent,ire proceeds of the instant loan

were disbursed to purchase the premises (see Findlng of Fact t t l2t t) ,  runs contra

to concluding that the loan in questlon lras a construction loan, that a construction

period for capltal improvements had cournenced or that the loan proceeds were

used to make capital lmprovements such that interest on the loan could be consi-

dered a cost of naking capital lmprovements. Accordlngly, the Audit Divlsionrs

determination that such interest expense was not includable as part of petltionerts

or iginal  purchase pr ice for the premlses under sect lon L44O.5 was proper.

Furthermore, a revlew of the renalning dlsallowed ltens of dlsburseuent (e,g,

real-  estate taxesr lnsurance, var ious repalrs,  etc.r  s€e Finding of Fact "Stt) ,

reveal-s that none of such ltems constltutes a capital improvement or the cost

of rnaklng a capital lmprovement to the property. Rather, such ltems represent

the ueual ongoing expenses of property ownership. Accordingl-y, given the nature

of the expenditures in questlon and the fact that capltal lmprovements were

neither made to the preulses nor commenced, it foll-orrs that the disbursements

at issue may not be included as part  of  pet l" t lonerrs or lgtnal purchase pr ice

pursuant to Tax Law sectton 1440.5.1

D. That the constitutlonality of the laws of the State of New York and

their appllcatlon tn partlcular instances is presumed at the admlnist,ratlve

Level of  the State Tax Cornmlsslon.

Tax Law sect lon 1440.5 was amended by L. L984, Ch. 900 (effect lve September 4,
1984) r  such that the def lni t ion of "or iglnal  purchase pr ice" was clar l f led to
recognl.ze the Audit  Dlvis ionrs lnterpretat ion that,  wlthln statutory Para-
meters, certain so-cal led "soft  costsr of  capital  lmprovements are includlble
as part of orlgi.nal purchase price thus ultlmately reducing the anount of
galn on sale (see State Executlve Department Memorandun accompanylng passage
of  L .  1984,  Ch- .  900,  McKlnney ts  1984 Sess lon  Laws o f  New York ,  pp .  3458,
346L). Such amendment, however, occurred after the transaction at issue
and, ln any event, has no impact l-n this matter since capltal lmProvements
were neither conmenced nor made, nor lrere any of the ltems of disbursement

in the nature of capital improvements or costs of naklng capital lmprove-
ments as opposed to being ongol"ng expenses of ownership.



E. That that pet l t ion of 15

den ia l  o f  pe t i t loner ts  c la im fo r

DATED: Albany, New York

' APR I 519S6
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East 81st Assoctates ls hereby denied and the

refund ls sustained.

STATE TA)( COMMISSION

PRESIDENT


