
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetltLon
of

Ernery Realty Co.

for Revlslon of a Deternlnation ot fot Refund
of Tax oo Galns Derlved fron Certain Real
Property Transfers under Artlcle 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

Davld Parchuck/Janet M. Snay, belng duly sworo, deposes and says that
he/she ls an employee of the State Tax Connlgsion, that he/she ls over 18 years
of age, and that on the 20th day of November, 1986, he/she served the wlthln
notLce of Declslon by certifled natl upon Enery Realty Co. the petltloner ln
the withln proceedlng, by encloslng a true copy thereof ln a securely seal-ed
postpald wrapper addressed as follows:

Emery Realty Co.
I05 Wesr 55th Street
New York, NY 10019

and by deposltLng same enclosed ln a poetpaid properly addreseed wtapper ln a
post office under the excl-usLve care and custody of the United States Postal
Servl.ce nlthln the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereLn aad that the address set forth on sald wrapper ls the last knoltn address
of the pet l t loner.

Sworn to before me thte
20th d,ay of Nevgnfgi, L986.

pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Emery Realty Co.

for Revlslon of a Determl"natlon or for Refund
of Tax on Galns Derlved from Certaln Real
Property Transfers under Artlcle 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she l"s an employee of the State Tax Conmlsgion, that he/she ls over 18 year{t
of age, and that on the 20th day of November, 1986, he served the wlthln notlce
of DeclsLon by certlfled nail upon Meyer Lleber, the representatlve of the
petLtl"oner ln the wLthln proceedLng, b! encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as foLlows:

Meyer Lleber
L24L 44th Streer
Brooklyn, NY 11219

aod by deposlttng same enclosed tn a postpald properly addressed wrapper in a
post offl.ce under the exclustve care and custody of the Unl"ted States Postal
Servlce wLthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner herein and that the address set forth oo said ltrapper ls the
last knowrr address of the representatLve of the petttloner,

sworn to before ne thls
20th day of November, 1986.

pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O  R K  L 2 2 2 7

November 20, 1986

Emery Realty Co.
105 West 55th Street
New York, NY 10019

Gentlemen:

Please take notlce of the DecLston of the State Tax Connlssion enclosed
herewlth.

You have now exhausted your rtght of revlew at the aduiaLstrattve level.
Pursuant to sectl"on(s) L444 of. the Tax Law, a proceedlng in court to revlew an
adverse declslon by the State Tax Coumlssion nay be lnstituted only under
Artlcle 78 of the Clvtl Practlce Law and Rules, arrd must be comnenced 1o the
Supreue Court of the St,ate of New York, Albany County, withln 4 months from the
date of thls not ice.

Inqulries concernlng the computatl"on of tax due or refund allowed ln accordance
wlth thls declslon rnay be addressed to:

NYS Dept. Taxatton and Flnance
Audlt Eval-uatLon Bureau
Assessment Review UnLt
Bulldtng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs Representative

Petltl.oner I s Representative :
Meyer Lteber
L24L 44th Srreer
Brooklyn, NY 11219



STATE OF NEI,,I YORK

STATE TAX COMMISSION

In the Matter of the Pecitlon

o f

EMERY REALTY CO.

for Revlslon of a Determlnation or for Refund
of Tax on Galns Derived fron CertaLn Real
Property Transfers under Arttcle 31-B of the
Tax Law.

DECISION

Petl t iooer,  Emery Realty Co.,  105 West 55th Street,  New Yorkr New York

10019, ftled a peticlon for revlston of a determLnation or for refund of tax on

gains derived from certaln real property transfers under Artlcle 31-B of the

Tax Law (F l le  No.  63888) .

A hearlng was held before Dennie I'1. Gal-llher, Hearlng Offlcer, at the

offices of the State Tax CounissLon, Two tr'Iorld Trade Center, New York, New

York'  on June 19, 1986 at 9:15 A.M., wLth aL1 br lefs to be subnlt ted by Auguet 25,

1986. Petitioner appeared by Meyer tLeber, CPA. The Audlt Divlslon appeared

by John P. Dugan, Esq. (Paul A. Lefebvre, Esq.,  of  counsel) .

ISSUE

Whether the penalty asserted agalnst petl-tloner for faLlure to tlnely flle

tax returns and pay tax due under Tax Law Artlcle 3l-B should be abated.

FINDINGS OF FACT

1.  0n  June 12 ,  1985,

Realty Co.,  a partnershlp,

Art lc le 31-B (r 'galna taxrr) ,

plus penal-fy and lnterest.

the Audlt Dlvislon issued

a Notl.ce of Determlnation

tndlcatLng galns tax due

Thls notl"ce arose as the

to petltlooer' Emery

of Tax Due Under Tax Law

in the amouot of $607,969.00'

result of a flel-d audlt of
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the records of 400 Easc 77eh Street Olrners, Inc., a cooperative houslng corpora-

tlon, to which petltl.onerr a's sponsor under a cooperattve conversion pl-an' had

trangferred oa October 4, 1984 certaln premlses locaced at 40A East 77th

Street, Borough of Manhattan, New York Clty.

2. Requlslte transferor and transferee questlonnalres were fl1ed such

that the Audlt Dl"vislon tgsued to petitloner a Statement of No Tax Due wlth

respecc to the above-descrlbed transfer of the prenlses fron pecltloner, ag

aponsor, to the cooperative houslng corporatlon.

3. Co urenctng on the same October 4, L984 date ae the above-deecrlbed

transferr 4nd contLnuing thereafter lrere closings wherein the lndlvldual

cooperative apartment unlts at the prenlses nere transferred to thelr varlous

olrners. Twenty-elght such apartment unlts were transferred on October 4, L984,

and twenty-seven uniEs nere transferred chereafter during October 1984.

Subsequent t,ransfers lncluded four unlts ln November 1984, two unlts ln December

1984 and flve untts through hy 9, 1985. Gains tax returns were not flled nor

was tax due paid at the tine of the closlngs on any of these 56 lndlvl"dual

apartment unlt transfers.

4. In late October or early November of 1984, peticloner contacted the

Audlt Dlvislon concernLng the subJect cooperaElve conversl"on. Petitloner

admltted that a gaine tax Liabllity exlsted and requested an audtt in order to

deternLne the amount of such J.lablllty and pay the saue. Ao audttor wae

asslgned to the matter, wlth the audit conmencLng Ln late Occober or early

November of, L984.

5. Due to the lllness of petltlonerts representatlve and to a broken leg

suffered by the audltor, the audlt work was not compJ-eted until laCe Aprll or

earl-y May of 1985. Durlng the pendency of the audlt, pettEloner wae advLsed by
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the audltor not to make any galns tax flllngs oo ongolng apartment ualt traogferg'

but rather was advised to report and account for such sales as part of the

audlt ln order to avoLd the possJ"ble confusl.on of nultlple ongolng fll lngs.

6. After completlon of the audlt petltioner pal"d, on llay 9, 1985, the tax

due on the noted 66 tranefers of lndivldual apartnent unLts ($607,969.00)' pJ.us

l"nterest accrued thereto ($37,042.00). However, petltloner refused to pay the

penalty lnposed ($140,921.00).  Accordlngly,  at  issue hereLn ls thie penal- ty

anouutr plus lnterest accrul"ng thereon fron May 10, 1985.

7. It ls petltlonerrs poelt,lon that the penalty should be abated. In

thls regard, petitloner polnts out that the galns tax was, at the tlne of the

transfers in questlon, a reLatLvely neril tax and assertar ospeclally ln the area

of cooperatl"ve converglons, there exleted quesElons and uncertatntles concerning

the tax. PetitLoner also notes that tt contacted the Audit DivLsion wl.thln a

reLatl"vely short tine after the lnltlal sales of lndlvidual apartment units

took placer 1o order to schedule an audit and arrlve at lte galns tax ltablLlty'

rather than waLulng for the Audlt Dlvislon to diecover the nonflllng and

nonpaylng and conmence an audlt on lts own. Furtherr petitl"oner aaserts lt relLed

upon l"ts tax advlsorrs advlce that, tt was not subject to gaLne tax on any of Che

transfers eince the plan of cooperatlve converelon had been accepted for flltng

by the Attorney Generalts office prlor to the Maxch 28, 1983 effectlve date of

the gaLns tax (Artlcle 31-B). Flnally, petlcloner nalntains that penalty should

not be lnposed with respect to those transfers nade durlng the pendency of the

audlt, inasmuch as the audltor specLflcally advised petltloner not to flle

returns on such transfers, but rather to wa!.t and flLe all at once upon concluslon

of the audLt.
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The speclflcs of the advlce gLven to petltloner by ite representaEtves

was not subJect to tax were not detalled at che hearing. 0n August 16,

1983, over one year prl"or to the sponsor to cooperatlve cJ-osiag and lnltlal

apartment unlt transfers, the law flrn of Gotdstlck, Welnberger, et al' had

requested, in wrl"ttng, clariflcatlon of the gaLns tax treatment of cooperatLve

converslons under vartous factual circumstances. 0n Septenber 13, 1983' in

response to thls request, letters and an Audlt Dlvlslon publlcatlon [TSB-M-83-(2)-R]

settlng forth the Dlvtslonrs positlon on cooperacl"ve conversions, lrr general

and with respect to the specific questions ralsed, nere sent to the fLrn. It

is noted that Howard Grossman, a member of the l-aw flrn of GoldstLck, I'Ielnberger'

et al' lras at the Octobet 41 1984 sponsor to cooperatlve corporation closlng Ln

the capactty of vLce-presldent of the corporatlon. Mr. Grossman nas descrlbed

as the famlly attorney to the lndlvldual menber partners of petitloner and was

at the closlng as a vl"ce-preeldent of the cooperatlve corporatlon and 1o the

role of a ttconsulcantrr to 'rkeep an eye on thtnge.'l

9. It was adnLtted that there was no financlal lnablLlty to pay the tax

due at the tlne of the transfers. It was also note4 that petiEioner has not

flled returns and pald the tax due Ln a tlneJ-y fashLon on unl"t transfers

occurrlng after the audltts concl-uslon.

CONCLUSIONS OF LAW

A. That Tax Law sect lon L446.2 ptovLdes, iD patt ,  that:

"[a]ny transferor faillng to flle a recurn or to pay any tax wlthln
the tine required by thls artlcle shall be subject to a penaLty of
ten per centum of the amount of tax due pLus an l.nterest penal.ty of
two per centum of such amount for each month of delay or fractton
thereof after the explratlon of the flrst month after such return waa
required to be fil-ed or such tax became due, such lnterest penalty
shall not exceed twenty-five per centum Ln the aggregate. If the tax
co 'nLssion deternines that such fallure or del-ay was due to reasonable
cause and not due to wlllful neglectr it Bhal-l- remLt, abate or walve
al-l of sueh penalty and such lntereet penalty."
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B. That lt Ls not disputed that returns were not tLmely flled and tax was

not tineLy reuit,ted la connectlon with any of the 66 transfers ln questlon.

In defense of Lts tardlnessr petlLloner asserts the exlstence of uncertalnty

with the tax and lts flllng and payment requirements, and a bellef ln the

possiblllty of a 'rgrandfather'r exemptton based on the date of the Attorney

Generalrs acceptance of the cooperatlve converglon plan for fll lng. However,

the evldence does not support such assertloos as being reasonably held poeltlons

warrantlng abatenent of the penalty lmposed. It le noted, ln thls context'

that petLtloner rilae arare of the steps neceasary to flle for and receive a

StatenenC of No Tax Due on l"ts transfer of the property, as sponsor, to the

cooperatlve corporatlon. Moreover, guidellnes as to the taxablltty of eooperattve

converglons had been tssued by the Audlt Dlvlslon and were avail-able wel-L

before the subJect transfers occurred.l In thls vein, there is evldence that

petltl.oner, through lts membersf fanlly counseL, couLd reaeonably be expected

to have been aware of the llabtllty for fallure to tl.nely flle and pay. Yet

petltloner dld not even flle and pay on an estluated basls.

C. That the fact that petltioner contacted the Audtt Dlvlslon to arrange

determination of lts llablllty nelther explalns nor excuses petltionerrg

fallure to ftl-e and pay upon the transfers prior to such contact. Ilowever,

specifLc dJ.rectl"on by the auditor not to file gal"ns tax returna on ongolag

transfers durlng the pendency of the audltr 8e r€8sonably accepted and folLowed

Department of Taxation and Flaance PubLlcatLon 588, ttQuestlons and Anslters
- Galns Tax on Real Property Transfersr" was issued in August 1983.
Questlon and Answer number 20 La such publlcatlon, as well ae Technlcal
Servlces Bureau Memorandum 83-2(R)r lssued on August 22, 1983, dlscuse the
taxablllty of and set forth the fll lng reguirements for transferors of
cooperat lve unlts.
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by petlttoner, ls reasonable cause for nonflling and nonpaynent on such salee

untll conclusloo of the audlt. Accordingly, penalty lnposed on those eleven

transfers whLch occurred durl"ng the course of the audlt (the Novenber and

December 1984 traosfers and the 1985 transfers through l(ay 9' 1985; refer

Flndlng of Fact tt3") ls cancelled.

D. That the petitlon of Enery ReaLty Co. ls granted to the extent, lndlcated

ln Conclusion of Lanr rrC", but is ln aLl other respects denled, and the Notlce

of Deterninatlon of Tax Due Under Tax Law Artlcle 31-B lesued on June 12, 1985,

as revlsed ln accordance herewith, ls sustalned.

DATED: Albany, New York STATE TAJ( COMMISSION

No\/ 2 0 1986
PRESIDENT


