
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

ELmcor Management Corp.

for RedetermLnatton of a DefLciency or RevLsl"on
of a Deternlnatlon or Refund of Tax on Gains
Derived from Certaln Real Property Transfers
under Art lc le(s) 31B of the Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an empLoyee of the State Tax Cornml.ssloo, that he/she is over 18 yeare
of ager and that on the 26th day of September, L986, he/she served the wlthl"n
notlce of Decislon by certifled maLl upon Elmcor Management CorP. the
pecl.ttoner ln the ld.thln proceedlng, by encLosing a true copy thereof ln a
securely sealed postpald wrapper addressed as followg:

Elmcor Management Corp.
37-08 90th Street
Jackson l le ights,  NY LL372

and by deposLtlng same encl-osed io a postpaid properly addresged wrapper in a
post offlce under the exclusl.ve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the petltlorer
hereln and that the address set forth on eald lrrepper {s the laet known addreee
of the petlEloner.

Sworn to before me thls
26th day of September, 1986.

ed to admlnister obths
Pursuant to Tax Law section L74



STATE OF NEId YORK

STATE TAX COMMISSION

In the l'latter of the
of

E1mcor Management

Pet l t lon

Corp . AFFIDAVIT OF MAILING

for Redeternal.natlon of a DeficLency or Revlslon
of a DeternLnatLon or Refund of Tax on Galns
Derlved from Certaln Real Property Transfers
under Artlcle(s) 318 of the Tax Law.

State of New York :
s a .  3

County of Albany :

Davld Parchuck/Janet 1"1. Snayr being duly sworn, deposes and saye that
he/she is an employee of the State Tax Coml.ssion, that he/ehe l"s over L8 years
of age, and that on the 26th day of September, 1986, he eerved the within
notLce of Declslon by certlfled nall upon lloward M. Koff, the represeotatlve of
the petitioner ln the wlthln proceeding, bI encloelog a true copy thereof Ln a
securely sealed postpald wrapper addreeeed as follows:

Howard M. Koff
600 Broadway
Albany' NY 12207

and by deposlting sane enclosed ln a postpald properly addressed wrapper Ln a
poet office under the excluslve care and custody of the Unlted States PostaL
Servlce nlthl.n the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner heretn and that the address set forth on sald ltrapper ls the
last known address of the representative of the petlcloner.

sworn to before ne thls
26th day of September, 1986.

Aughorlzed ter oaths
pursuant to Tax Law sectlon 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE I {  YOR,K  L2227

Sepcember 26, 1986

Elmcor Management Corp.
37-08 90th Street
Jackson Hel.ghts, NY IL372

Gentlemen:

Please take notlce of the Dectsl.on of the State Tax Commlssion enclosed
herewith.

You have now exhausted your rtght of revlew at the admlnlstrative level.
Pursuant to sectlon(s) L444 of the Tax Law, a proceedlng ln court to revlew an
adverse declslon by the State Tax Coonlgslon nay be instltuted onLy under
Artlcle 78 of the Clvl"l Practtce Law and Rules, and muat be corrrrnenced Ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thLs notlce.

Inquirtes coocernlng the computatton of tax due or refund allowed tn accordance
wlth thls declsLon may be addressed to:

NYS Dept. Taxatlon and Fl"nance
Audlt Evaluatlon Bureau
Agsessment Revien Unlt
Bull-ding #9, State Campue
ALbanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs Repreeentatlve

Petltloner t s Repreeentatlve :
lloward M. Koff
600 Broadway
Albaoy, NY 12207



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

ELMCOR MANAGEMENT CORP.

for Revl.slon of a Deterninatl"on or for Refund
of Tax on Galns DerLved from CertaLn ReaL
Property Tranefers under Arclcle 31-B of the
Tax Law.

DECISION

Petl"t,l"oner, Elmcor Management Corp., 37-08 90th StresS' Jackson tleights,

New York LL372, flled a petltlon for revislon of a determlnatlon or for refund

of tax on galns derived from certain real property transfers under Artlcle 3l-B

of  the  Tax  Law (F l le  No.  61994) .

A hearlng rilas conmenced before Arthur Bray, Hearlng offlcer' at the

of f tces of the State Tax Conrnlsslon, Buildlng ll9, W. Averel-l Harrlman State

Offtce Campus, ALbany, New York, on Januar!  22,1986 at 11:00 A.M. aad concluded

before Arthur Bray, Hearing Off lcerr at  the sane off ices on February 14, 1986

at  1 :15  P.M. ,  w l th  a l l  b r le fs  to  be  f t led  by  Apr l l  18 ,  f986.  Pet l " t loner

appeared by ttoward M. Koff, Esg. The Audlt Dlvlslon appeared by John P. Dugan,

Esq.  (Thonas C.  Sacca,  Esq. ,  o f  counse l ) .

ISSUE

Ifhether penalties asserted agalnst petttloner for faLlure to tLnely fLLe

tax returns and pay tax due under Tax Law Article 31-B should be abated.

FINDINGS OF FACT

l.  On or about October 12,

retained'  f l led a New York State

1984, petitl"oner, through a l-aw flrn which lt

Real Property Gains Tax Questlonnalre lndicatlng
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that petltloner antlcl"pated a transfer of shares of stock pursuant to an

apartnnent cooperatlve converslon plan on Novenber L9, 1984.

2. 0n November 5, 1984, the Audit Dlvl"slon l"ssued a Real Property Galns

Tax Tentative Assessment and Return to petltloner, at lts place of buelnees'

advisl"ng that the total  tax due would be $35,7L7.80.

3. On Aprll 3, 1985, the Audlt Dl"vlslon l.ssued a Notlce of Deternlnatlon

of Tax Due Under Tax Law Artlcle 3l-8. The NotLce nas based upon a deteruLuatlon

by the Audit DlvLsl"on that petitloner was liable for tax in the anount of

$35,7 I7 .80 ,  p lus  pena l ty  o f  $6 ,32 I .20  and ln te res t  conpuced to  Apr l l  30 '  f985

ln the amount of $2,315.33, for a total  amount due of $441354.33.

4. At the hearing, the Audit Dlvlslon acknowledged that Lt recelved

paynent on March 12, 1985 and further that the actual closlng dates on the

apartment unlts in issue took place at varl.ous tlmes from Januaty 2I, 1985

through May 3, 1985. Accordlngly, the Audlt Divlslon reduced the amount of

penalty t t  had previously deternlned to be due to $2'483.20.

5. On Novembet 28, 1984, pet l tLoner part lc lpated tn two real estate

closlngs. The f i rst  c loslng conslsted of t ransferr lng the t l t le to real

property fron Fllnore Avenue Corporatlon, whlch was the sponsor of record, to

petl"tloner. At the second closlngr petl"ttoner transferred tltLe to a cooperatlve

corporation known as 84-12 35th Avenue Apartnent Corporatlon. The two closl"ngs

took almost an entLre day to complete.

6. In Januaryr 1985, petitioner retalned the servLces of a new attorney

to represent it on the closlngs of the lndlvidual apartment untts.

7. During the thlrd or fourth week of Februaryr 1985, petitloner recelved

vol-uminous documents from lts orlglnal Iaw flrm arlslng fron the real estate

closl"ngs whlch occurred on Novembet 28, 1984. On or about March 6, 1985' whlch
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was approxlmately two days after recelptr the documents were revl"ewed and

petltloner dl"scovered a schedule of antlclpated tax due. Petltioner lnmedtateLy

contacted the law ftrn and was advl"sed that real property galns tax was due.

on March 6, 1985, petltloner remltted a check for the amount of real property

galns tax due. In addltion, petltloner's rentttance lncluded the payment of

tax on antlclpated transfers of apartmentsr.

8. There were three indlvlduals who conducted petLtLonerrs affalrs.

Petitionerts managing agent had a background ln the banklng lndustry. The

other lndivlduals were a non-practlcing attorney and a buslnessman.

9. PetLtloner had never engaged in a cooperatlve conversion untll

November 28, 1984, Prior to thls t l "mer the only real estate experience of

petLt loner 's pr inclples consisted of deal lng with resldent l"al  propercy.

CONCLUSIONS OF LAW

A.  That  Tax  Law sec t lon  L446(2) (a )  p rov ldes ,  in  par t ,  tha t :

"[a]ny transferor falllng to flle a return or to pay any tax withl"n
the t i rne requlred by [Art lc] .e 31-Bl shal l  be subject to a penalty. . .
If the tax commlsslon deternlnes that such fal.lure or deLay was due
to reasonable cause and not due to w111fu1- negJ-ect, lt shall remit,
abate  or  waLve a l l  o f  such pena l ty . . . " .

B. That lt ts not dlsputed that the tax due was oot tl"meLy pald ln

connectlon with the transfers currently ln questLon. As an excuse for these

fal lures, pet l t loner asserts that3 the double closlng resulted l .n a substan-

tlal delay ln the dellvery of the closlng documents to the taxpayer; the

closlng documents, includtng the schedule of tax due, were not recelved untl1

after the closings of several units; all of the subscrtbers to the lndlvldual

apartments rf,ere ln default on November 28, L984 and' therefore, the closlngs

of the lndivldual unlts could not have taken place at that tine; and, after

the double closlng, pet i t toner changed attorneys. Pett t ioner further asserts
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that there lrould not have been a delay ln paynent lf any one of the foregolng

circumstances had been dl f ferent.  In our oplnlon, pet i t ionerrs arguments must

be reJected. In essence, pet l t ionerrs arguments are lgnorance of the law and

delay occasioned by lts legal counsel. Howeverr ignorance of the law is not a

basis supportlng abatement of penaltles lnposed. Further, since the Tentatlve

Assessment and Return was matled to petlt,ionerts offtce, l.t was on notlce of lts

tax obl lgat lons. Therefore, pet l t lonerrs clalm of rel iance upon counseL l"s not,

appropriate. Accordtngly, ln vl"ew of all che facts and ctrcumstances presented,

it does not appear that petitionerrs fal.lure to flle and pay was occasioned as

the result of reasonable cause, and penalty nas properly Lnposed.

C. That the petitlon of Elmcor Management Corp. is denled and the Penalty

Lmposed for fallure to pay the tax when due ts sustalned.

DATED: Albany, New York STATE TN( COMMISSION

sEP I 01980
PRESIDENT


