
STATE OF

STATE TN(

NEW YORK

COMMISSION

In the Matt,er of the Petit ion
o f

Elb in Real ty  Co.

for Revlslon of a Deterninatlon or for Refund
of Tax of Galns Derlved from Certaln Real
Property Transfers under Art lcle(s) 318 of the
Tax Law.

AFFIDAVIT OF'MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Comrnisslon, that he/she ls over 18 yearg
of ager and that on the lgth day of June, 1986, he/she served the wlthln not lce
of Decislon by certlfled mail upon Elbin Realty Co. the petitloner in the
wlthln proceedinB, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as foll-ows:

Elbin Real-ty Co.
c/o Hetzfei-d & Rubln
40 Wal l  S t .
New York, New York 10005

and by depositlng same encl-osed in a postpald properl-y addressed wrapper in a
post office under the exclusive care and custody of the UnLted States PoetaL
Service withln the State of New York.

That deponent further says that the said addressee is the petttloner
hereln and that the address set forth on sald rilrapper is the last knordn address
of the pet i t ioner.

Sworn to before ne this
19 th  day  o f  June,  1986.

,nlster oat
Law sect ion 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltion
o f

Elbln Realty Co.

for Revislon of a DetermLnation or for Refund
of Tax of Gains Derived from Certain Real
Property Transfers under Art icLe(s) 318 of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duLy sworn, deposes and says that
he/she Ls an employee of the State Tax Commisslon, that he/she is over 18 years
of ager and that on the 19th day of June, 1986, he served the wtthln not lce of
Decislon by certlfied nall- upon Charles Nafman, the representative of the
petitioner ln the wlthln proceeding, bY enclosing a true copy thereof ln a
securely seal-ed postpaid rilrapper addressed as follows:

Charles Nafuran
Ilerzfeld & Rubin
40 Wall  Street
New York, NY 10005

and by deposltlng same enclosed in a postpald properl-y addressed wrapper ln a
post offlce under the excluslve care and custody of. the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representative
of the petitloner herein and that the address set forth on saLd wraPPer is the
last known address of the representatlve of the petltioner.

Sworn to before me thls
19 th  day  o f  June,  1986.



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 19, L986

Elbin Rea1ty Co.
elo Herzfeld & Rubln
4 0  W a l 1  S E .
New York, New York 10005

Gentlemen:

Please take notlce of the Decislon of the State Tax Comisslon enclosed
herewith.

You have now exhausted your right of revlew at the adntnlstrat,ive level.
Pursuant to sectlon(s) L444 ot the Tax Law, a proceeding ln court to revlew an
adverse declslon by the State Tax Cornrnlssion may be lnstltuted only under
Arttcle 78 of the Civll Practl"ce Law and Rules, and must be conmenced ln the
Supreme Court of che Stace of New York, Albany County, wlthln 4 nonths fron the
date of this not ice.

Inquiries concernlng the computatLon of tax due or refund aLlowed ln accordance
wlth thls decislon nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatloo Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
AJ-bany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petltloner I s Represent,attve :
CharLes Nafman
Herzfeld & Rubln
40 Wall  Street
New York, NY 10005



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ELBIN REALTY CO.

for Revlslon of a Determination or for Refund
of Tax of Gains Derived from Certal,n Real
Property Transfers under Art ic le 3l-B of the
Tax Law.

DECISION

Pet i t ioner ,  E lb in  Rea l ty  Co. ,  c /o  Herz feLd & Rub in ,  P .C. ,  40  Wal l  S t ree t ,

New York, New York, 10005, f i led a pet i t ion for revlsion of a determinat ion or

for refund of tax on gains derived from certain real property transfers under

ArtLcl-e 31-B of the Tax Law (Fl le No. 60120).

A hearing was held before Dennls M. GalLiher,  Hearing Off lcer,  at  the

offices of the State Tax Commlssion, Two World Trade Center, New York, New York

on Februar !  6 ,1986 a t  9 :15  a .n .  Pet l t loner  appeared by  Herz fe ld  &  Rub ln ,

P .C. ,  Esqs .  (Char les  Nafman,  Esq. ,  o f  counseL) .  The Aud i t  D lv is ion  appeared by

John P. Dugan, Esq. (PauL A. Lefebvre, of  counsel) .

ISSUE

trlhether the penalty asserted against petitioner for faLl-ure to tlnely flle

tax returns and pay tax due under Tax Article 3l-B should be abated.

FINDINGS OF FACT

l.  On February 5, 1985, fol l -owing an audit ,  the Audit  Divls ion issued to

pet i t l -oner,  Elbln Realty Co. (r fElbin ' f ) ,  a Not ice of Determinat ion of Tax Due

under Tax Law Articl-e 31-B (rrGains Tax'r), indicating galns tax due ln the

amount of $57,454.00, plus penalty and interest.  This not ice pertained to an

audlt  concerning Carol ine Gardens Tenants Corp.,  (rrCarol ine Gardensrr) ,  a

cooperative housing corporation to which petttloner, as sponsor under a cooperative
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conversion plan, had transferred certaln real properly located at 86-16 50th

Avenue, Elmhurst (Queens County), New York.

2, The transfer of the real property fron pet i t loner,  as ePonsor '  to

Caroline Gardens occurred on or about June 9, 1983. Prior theretor orl or about

Itlay 24, 1983, requisite transferor and transferee questionnalree had been

subnltted to the Audit Divislon in connectlon wlth this then-tranefer pending.

3. In response to these questlonnaires and to telephone lnquiries by

petitl-onerts counsel as to the taxabiLlty of the transfer under Tax Law ArtLcle

31-B, the Audit  Dlvls lon had issued to pet i t ioner,  on May 31'  1983, a Statement

of No Tax Due in connection with the transfer of the real- property to Carollne

Gardens.

4. On or about JuI-y 20, L984, an Audlt Dlvlsion audit revealed that 28

lndlvidual cooperative apartment units at Carol-l,ne Gardens had been trans-

ferred by petltloner to various lndlvldual purchasers. Petitloner had nel.ther

fil-ed returns nor paid tax Ln connectlon with any of these 28 lndtvtdual unit

transfers. The Audit Divislon determined tax due on such transfers ln the

aggregate amount of $57 1454.00, plus interest.  Penalty nas also lmposed for

fail-ure to file returns and pay tax due.

5. Petitioner does not contest the tax and lnterest determlned to be due

and, in fact, has paid such amounts. Likewise, petition6r admits that returns

required by Tax Law Article 31-B were not tlnely flled in connectLon wLth the

subJect transfers. However,  pet i t loner does contest the lmposlt lon of the

penalty for late fil lng and payment, pointlng to the fact that the gains tax

was, at the time of these transfers, a relatively new tax about whLch there

were many questions and uncertaintl.es. Petitioner also notes that at the tlne

of the audlt ,  penalty was computed to be $9,969,00, that the auditor advlsed

petitloner to protest the audit resul-ts when such resul-ts !ilere received by
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petltioner and that no mentlon was made that interest would accrue on the

penalty or that it would be nore prudent to pay at the tine of audit and seek

a refund thereaf t,er.

6.  The February 5, 1985 Notice of Determinat lon ref lects that paynent of

the tax and interest was made by petltloner on September 20, 1984, and that the

amount of penalty then due was $14,938.04.

CONCLUSION OF LAW

A. That Tax Law sect ion L446.2 provldes, in part  that:

" [a]ny transferor fai l - lng to f i le a return or to pay any
tax \'rithin the time required by thls artlcl-e sha1l be
subject to a penalty of ten per centum of the amount of
tax due plus an interest penalty of two per centum of such
amount for each month of delay or fraction thereof after
the expiration of the flrst month after such return ltas
required to be flled or such tax cecame due, sueh interest
penal-ty shall not exceed twenty-five per centum in the
aggregate. If the tax commission determines that such
fail-ure or delay was due to reasonable cause and not due
to wiLl ful  neglect,  l - t  shal- l -  remlt ,  abate or walve al l  of
such penalty and such interest penalty. t t

B. That it is not disputed that returns were not tlnely flled and tax due

was not timel-y paid ln connectlon wlth the 28 transfers in question. There Ls

no evidence of wrltten requests by petltioner for guidance from the Audlt

Divlsion regarding indlvidual unit transfers.

guLdelines concerning the gains tax treatment

been issued and were availabLe to the pubL1c.

Iloweverr Audit DivlsLon wrttten

of cooperatlve conversatlons had

I 
Noa wlthstandlng the issuance

For example, Department of Taxation and Flnance Publication 588 ttQuestlons

and Answers - Galns Tax on Real Property Transferstt trras issued in August
1983. Questlon and Answer number 20 in such publ-ication as wel-l- as Tech-
nlcal  Services Bureau Memorandum 83-2 )R),  issued on August 22, 1983'
dlscuss the taxablllty of and set forth thef il-lng requlrements for
transferors of cooperat lve unlts.
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of these guidel ines there was st i l l -  no f i l lng by pet i t loner unt i l  the tLne of

the audit, indicatlng that absent an audltr such failure to fil-e would have

cont inued lndef lnl tely.  Final ly,  an auditorrs advice or lack thereof as to

when to file a protest on an assessment is not relevant wlth respect to why

pet i t loner fai led to t luely f l1e and pay in the f i rst  lnstance. Accordingly '

in view of al-l- the facts and circumstances presented, it does not apPear that

petltLonerrs failure to fll-e and pay \ras occasioned as the result of reasonable

causer and penalty was properly lnposed.

C. That the petirion of Elbln Real-ty Co. ls hereby denied and the penal-ty

lmposed for fail-ure to tinely file returns and pay tax when due is sustained.

DATED: Albanyr New York STATE TAX COMMISSION

JUN 1 91980

COMMISSIONER

I u\,hin.

\-i( k--Ut^*--


