
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltl"on
o f

Estate of Phi l lp L. Dworetz

for Revlslon of a Deterninatlon or for Refund of
Tax on Gains Derived from Certain Real Property
Transfers under Artlcle 31-B of the Tax Law and to
Review a Determlnat,lon under Arttcle 3l of the Tax
Law wlth Reference to a Deed Dellvered on
February  21 ,  f984.

AFFIDAVIT OF MAILING

Stat,e of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie llagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comlsslon, that he/ehe Ls over 18 years
of age, and that on the 28th day of January, 1986, he/she served the wlthln
not lce of Decislon by cert l " f led nal- l  upon Estate of Phi l tp L. Dworetz, t l re
petttioner in the within proceeding, bX enclosLng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Estate of Phl l lp L. Dworetz
c/o Mi ldred Dworetz
300 West  55 th  S t .
New York, NY 10019

and by depostttng same enclosed ln a poetpald properly addressed wrapper ln a
post off lce under the exclusive care and custody of the Unlted States Postal
Service withLn the State of New York.

That deponent further says that the said addressee ls the petltloner
hereln and that the address set forth on said nrapper ls the last knoltn address
of the pet l t ioner.

Sworn to before ne this
28th day of January, 1986.

ister oaths
sec t ion  174

g.J.fz-ru
Authorlzed

/7.
L-t ..

pursuant to
to



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the
o f

Esrare  o f  Ph l l ip  L .

Pet l t ion

Dworetz
AFFIDAVIT OF MAILING

for Revision of a Determinatlon or for Refund of
Tax on Gains Derlved fron CertAin Real- Property
Transfers under Artlcle 31-B of the Tax Law and to
Review a Determlnation under Artl"cLe 31 of the Tax
Law with Reference to a Deed Dellvered on
February  21 ,  1984.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she l-s an employee of the St,ate Tax Corn'nission, that he/she ls over 18 years
of age, and that on the 28th day of January, L986, he served the within notlce
of Decision by cert i f ied mal l  upon Aaron L. Danzlg, the representat lve of the
pet i t ioner in the wlthin proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Aaron L. Danzig
Bloch, Graff ,  Danzlg, Jel l ine & Mandel
350 F t f th  Ave. ,  Su l te  4805
New York ,  NY 10118

and by deposit ing
post off lce under
Service wlthln the

That deponent
of the pet l t loner
last known address

same enclosed ln a postpaid properly addressed wrapper ln a
the exclusive care. and custody of the Unlted States Postal

State of New York.

further says that the sald addressee Is the rePresentatlve
herein and that the address set forth on said ltraPper ls the

of the representat ive of the pet i t loner.

Sworn to before me this
28th day of January, 1986.

ter oat
Pursuant to Tax sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

January 28, f986

Estate of Phi l ip L. Dworetz
c/o Mlldred Dworetz
300 West  55 th  S t .
New York ,  NY 10019

Dear l"trs. Dworetz :

Please take notice of the Decislon of the State Tax Connlsston encloged
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect lon(s) 171 & L444 of the Tax Law, a proceeding Ln court  to
review an adverse declslon by the State Tax Conrmisslon may be instltuted only
under ArtlcLe 78 of. the Clvl1 Practice Law and Rules, and must be corrmrenced ln
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inqulries concernlng the computatlon of tax due or refund allowed in accordance
wlth thts declsion nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgation Unit
Buildtng ll9, State Carnpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petitl-oner I s Representat,lve
Aaron L. Danztg
Bloch, Graff ,  Danzig, Jel l lne & Mandel
350 F t f th  Ave. ,  Su i te  4805
New York, NY 10118
Taxing Bureauts Representative

c c :



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :

o f :

THE ESTATE OF PHILIP DWORETZ Z DECISION

for Revlsion of a Determinatl"on or for Refund :
of Tax on Gains Derlved from Certaln Real
Property Transfers under Art ic le 31-B of the :
Tax Law and to Review a Determination under
Art ic le 3I of  the Tax Law wlth Reference to a ;
Deed Del ivered on February 2L, L984.

Pet i t ioner,  The Estate of Phl l ip Dworetz, c lo Mi l-dred Dworetz, 300 I ' lest

55th Street,  New York, New York 10019, f i led pet i t ions for revtsion of a

determination or for refund of tax derived from certain real properEy transfers

under Article 31-B of the Tax Law and to review a deterninatlon under Article

31 of the Tax Law with reference to a deed del lvered on Februaxy 2L'  1984 (Ft le

Nos. 55213 ar.d 52745).

Pet i t ioner,  by l ts duly authorized representat ive Bloch, Gtaff ,  DanzLg,

Jel l l "ne & Mandel,  Esqs. (Aaron L. Danzig, Esq.,  of  counsel) ,  waived a hearing

and submitted i ts case for decision based on the ent ire f i le,  includlng a

Stipulat ion of Facts dated July 3, 1985, and upon br lefs to be subnit ted by

September 20, 1985. After due considerat ion of the f i le,  the Comnlssion

renders the fol lowing decision.

ISSUES

I. Whether a certain transfer of real  property by pet i t ioner was nade

pursuant to a contract entered into pr lor to the effect lve date of the lnposlt ion

of tax under Tax Law Artlcle 31-B and prlor to the 1983 increase ln the rate of

tax inposed by Tax Law Art lc le 31.



II. I,Ihether Tax Law

equal protect ion clauses

-2-

Art ic le 31-B ls unconst l tut lonal-  as violat lve of the

of the Unlted States and New York State const l tut lons.

FINDINGS OF FACT

1. On July 3, 1985, a St lpul-at ion of Facts pertaining to the pet l t lons of

the Estate of Philip Ihroretz, dul-y executed by authorized representatlves for

pet i t ioner and for the Audit  Dlvlston, was recelved. Thls St ipulat lon of

Facts, which Lncludes attached exhlbl ts ln support  thereof,  provtdes as fol lows:

a) On the lst  day of November, 1978 the Pet l t loners entered into a

l-ease (the "Lease") of  the Prenises 141-145 l{est 43rd Street a/k/a 146-50

West 44th Street,  New York, New York ( the "Prenises") wlth Meyers Parktng

System, Inc.

b) The term of the Lease was for a perlod of elghteen (18) years,

commencing November 1, 1978 and expiring at mldnight on October 31, 1996,

subject to the Landlord's r lght of  cancel. lat ion as provLded Ln Art lc le

XXVIII .  Art lc le XXVIII  provided as fol lows:

''ARTICLE XXVIII

RIGHT TO TERMINATE

In additlon to any other rlght on the part of Landlord to
ternlnate this lease, Landl-ord may, at its option terminate the term
of this lease upon slxty days prlor written notice to the Tenant only
ln the event that all of the followlng conditlons precedent are
ful f l l led:

(1) The Landlord enters into a contract of  sale in respect of
the Prenises with a bona fide thlrd party purchaser at arms length
and satd purchaser refuses to accept this Lease;

(i1) the sums required to be pald to the Tenant under this
paragraph are paid prior to the date of termination, and

(f l i )  The Tenant has fal led to exerclse i ts r ight of  f i rst
refusal provided for below.

The effective date of any such termlnation hereunder shall be
the actual date of c losLng of t l t le under said contract of  sale. I f
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the Landlord termtnates this Lease hereunder at any time during the
f i . rst  f ive years of the term hereof,  Landlord shal l  pay to Tenant (a)
the sum of $20,000 mult tpl ied by the number of years (and any fract ion
of a year) fron the counnencement date of this Lease to the date of
termination, plus (b) an amount equal to 502 of the cumulatlve losses
sustained by the Tenant at the Premises up to a maximun cumulative
loss by Tenant of $75,000 (but not to exceed $40,000 in any one
year).  The determinat ion by the Tenantrs independent cert l f ied
publlc accountant, computed in accordance with generally accepted
accounting princl-ples, shall be conclusive in calculating the amount
of any such cumulative losses. If such termlnatton shall- occur after
the expirat ion of the f i rst  f ive years of the term hereof,  no paynent
by the Landlord shal- l  be requlred under this Art ic le."

c) The procedure for termination of the lease as provided ln Article

XXVIII was contalned ln Article )$IX of the lease which provided as

fo l lows:

,'ARTICLE XXIX

First  Refusal

Notwithstanding anything contained to the contrary in this
Lease, Landlord shal l r  pr ior to the execut ion of any contract of  sale
in respect of the Premises offer to che Tenant,  by wrl t , ten not ice,
the right to purchase the Premises upon the same terms and conditions
on which a bona fide third party deallng at arms length is then
wil l ing to enter lnto a contract of  sale, Tenant shal l  have a period
of twenty days after giv lng of Landlordrs not lce within which to
elect to purchase the Prenises upon the same terms and conditions set
forth in the Landlord's offer.  Tlme is of the essence in responding.

If Tenant shall- fail to make its election within the time
permitted above, then the Landlord shall be free to convey the
Premises to said third party but lf the Landlord does not do so then
no future contract of  sale nay be executed by the Landlord without
again first offering to the Tenant the opportunity to purchase the
Preml-ses ln accordance with the foregoing r ight of  f i rst  refusal.
Tenantfs rights under this paragraph may not be severed fron thls
Lease or separately sold, assi-gned or otherwlse transferred.t t

d) On November 4, 1983 the pet i t loners, by their

to the Tenant under the Lease a let ter stat ing chat a

attorneys, t ransmit ted

bona fide third

party dealing at arms length was wllling to enter into a Contract of Sale

wlth rFference to the Premises upon the terms and condl"tions set forth in

a proposed contract a copy of which nas enclosed therewith ( the I 'Contractr ' ) .
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e) Responslve to the statement by the Tenant that lt would be helpful

to the Board of Directors and executives of the Tenant if they were

provided with copies of the documents evidencing the offer by the bona

f lde  th i rd  par ty  re fe r red  to  in  pe t i t toners r  le t te r  o f  November  4 ,1983

together wlth a copy of the let ter of  credit  suppl ied by said third party,

Pet i t ioners, by their  at torneys, t ransmlt ted a let ter dated November 8,

1983 encloslng photostats of:  ( i )  the offer by sald third party,  Cont i-

nental  43rd St.  Garage Corp.,  with another copy of the Contract annexed

and ( i i )  the let ter of  credit  suppl led by sald third party.

f) On November 2L, 1983 the Tenant transmitted to the attorneys for

the pet i t ioners i ts let ter elect lng to purchase the Premises upon the same

terms and condit ions set forth in the bona f ide offer referred to In

paragraphs 4 (herein I 'd")  and 5 (hereln "e") of  this St lpulat ion, t ransmit-

t lng with said let ter four (4) copies of the Contract each of which had

been executed by the Tenant together with an lrrevocable let ter of  credlt

in the sum of $540,000 required thereunder and request ing that the enclosures

be held in escrow unt i l  two (2) ful ly executed counterparts of the Contract

were delivered to the Tenant.

g) On November 25, 1983 the attorneys for the Pet l t ioners transmit ted

to the Tenant two (2) execut,ed counterparts of the Contract.

h) On December 7, 1983 the Pet i t ioners transmit ted to the Department

of Taxation and Finance the Transferor and Transferee questionnaires

pertaining to the proposed transfer of the premises, c laimlng exemption

from the Real Propert ,y Transfer Gains Tax.
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i) On or about December 22, 1983 the Department of Taxation and

Finance transmitted to the Petitioners its tentatlve Assessuent and Return

relat ive to the Real Property Transfer Gains Tax on the proposed transfer.

j )  On January 11, 1984 the Pet i t ioners transmlt ted to the New York

State Department of Taxat lon and Finance their  let ter dated January I I '

1984 for the purpose of correcting a mathematlcal- error pertaining to the

interest,s of Patr ic la Paley and Robert  Paley in the t 'Schedule of Transferorstt .

k) On February 2L, 1984 Pet i t ioners transferred t i t le to the Premises

to Meyers Parking System, Inc. ( the t 'Transfer") .

1 )  On February  2L ,  L984 the  Pet l t ioners  pa id  the  sum o f  $21,512.00  by

check no. 2II5L82 of Bankers Trust,  Company to the order of N.Y.C. Reglster,

which check was endorsed:

"PAYMENT APPROVED,
UNDER PROTEST

ESTATE OF PHILIP
L. DWORETZ, ET AL

bI ESTATE OF PHILIP L. D!iloRETz
by S/MILDRED DWORETZ

EXECUTRIXII

in payment of the New York State Real Estate Transfer Tax on the Transfer.

n) On February 2I,  1984 the Pet i t loners paid the sum of $270,420.80

by check no. 2IL5L97 of Bankers Trust Company to the order of State Tax

Commission in palrment of the New York State Real Property Transfer Gains

Tax on the Transfer endorsed as follows:

IIPAYMENT APPROVED,
UNDER PROTEST

ESTATE OF PHILIP
L. DWORETZ, ET AL

bI ESTATE OF PHILIP L. DWORETZ
by S/MILDRED DWORETZ

EXECUTRIXII
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n) 0n Match 6, 1984 the Pet i t ioners f i led a Clain for a Refund of

$15,596.20  o f  the  Rea l  Es ta te  Trans fer  Tax  pa id  by  then.

o) 0n March 16, 1984 the Pet i t loners f i led a Claln for a Refund of

the ent ire $270,420.80 ln Real Property Transfer Gains Tax paid by them.

p) On April 9, 1984 the Department of Taxatlon and Flnance issued a

letter in which l t  denied the appl icat ion for refund of Real Estate

Transfer Tax.

q) 0n August 24, 1984 the Department of Taxatl"on and Finance lssued a

lett ,er in whlch i t  denled the appl lcat ion for refund of Real Property

Transfer Gai.ns Tax.

r)  On May 4, 1984 the Pet l- t ioners f l led a pet i t lon seeklng a redeter-

minat ion of thei .r  c laim for refund of Real Estate Transfer Tax. Thls

pet i t ion was accepted as a perfected pet i t ion on June 22, 1984 and assigned

TAB number 52745.

s) On August 30, 1984 the Pet, i t ioners f l led a pet i t ion seeking a

redetermination of thel-r claim for refund of Real Property Transfer Galns

Tax. Thls pet i t ion was accepted as a perfected pet i t ion on November 13,

1984 and assigned TAB number 55213.

t) On September L2, 1984 the Law Bureau of the Department filed an

ans\rer to petitlon, TAB number 52745.

u) 0n February 20, 1985 the Law Bureau of the Department flled an

answer to petition number 552L3.

v) On February 1, 1985 the State Tax Cornmlssion issued Notlces of

I lear ing for pet i t ions numbers 52745 and 55213.
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hr) 0n February 26, 1985 the Pet i t ioners walved an oral  hearing before

the State Tax Commission and agreed to have their petltions declded on the

basis of documentation and legaI memoranda.

CONCLUSIONS OF LAW

A. That sect ion 1441 of Art lc le 31-B of the Tax Law, which became effect ive

March 28, 1983, imposes a tax at the rate of ten percent upon gains derlved

from the transfer of real  property withln New York State ("gains taxr ' ) .

b.  That subdl.v is ion (n) of sect ion 184 of Chapter 15 of the Laws of 1983

provides that the tax i.mposed on the gains derived from the transfer of real

property t t . . .shal l  not apply to any transfer made on or before the effect lve

date of f the act inposing the tax].r l

C. That Tax Law sect lon 1143, subdivis l"on 6, provldes that a tax shal l

not be imposed:

t 'Where a transfer of real  property occurr ing after the effect lve
date of this article is pursuant, to a hrritten contract entered into
on or before the effect ive date of this art ic le,  provided that the
date of executl-on of such contract l"s confirned by independent
evidence, such as recording of the contract,  payment of a deposit  or
other facts and circumstances as determined by the tax conmission. A
written agreement to purchase shares l"n a cooperative corporation
shal l  be deemed a wri t ten contract for the transfer of real  property
for the purposes of this subdivls ion.r l

D. That Tax Law sect lon L4O2 was amended in 1983 (L. 1983, Ch. 15) such

that the rate of the real- estate transfer tax tmposed by Tax Law Artlcle 31 was

increased fron 55 cents to two dol lars for each $500 of considerat lon or value

paid upon the transfer of real ty ( t ' real  estate transfer tax").

E .  That  subd iv is ion  (g )  o f  sec t lon  184 o f  L .  1983,  Ch.  15 ,  e f fec t l ve

March  28 ,  1983,  p rov ided as  fo l lows:

"I t ]he provisions of sect lons f l f ty- f ive and f i f ty-six (amending
sect ion 1401 and this sect ion respect lvely) of  thls act (L.  1983
Ch.15) shal l  take effect May f l rst ,  nineteen hundred and eighty-three
but shal- l  not apply to transfers of property made on or after such
date pursuant to contracts entered into pr lor to such date."
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F. That under the "grandfather" provisions cited above, the lssue presented

turns upon whether the instant real- estate transfer hras made pursuant to a

wri t ten contract entered into on or before March 28, 1983 (for purposes of

gains tax under Art ic le 31-B) and a contract entered into before May 1, 1983

(for purposes of real  estate transfer tax under Art ic le 31).

G. That pr l -or t ,o the effect ive date of Art lc le 31-B and the effect lve

date of the rate increase under Art lc le 31, there existed no contract of  sale

for the subject property.  Furthermore, pet i t ionerts lessee did not hold'  as in

the case of an opt lon, an interest in real property whereby sald lessee could

r e q u i r e P e t i t 1 o n e r t o t r a n s f e r t h e r e a 1 p r o p e r t y @ ' o f w h e t h e r P e t 1 t 1 o n e r

desired to do so. Rather,  pet i t ionerts lessee held only a r ight,  by matching any

purchase offer made by a bona fide third party to whom petltioner was willing to

se1l,  to supplant any such party and purchase the premlses. Unl ike an opt ion

hol-der,  pet l . t ionerfs lessee could not,  compel a transfer of the property but could

become the purchaser only i f  pet i t loner chose to se1l.  Accordingly,  s ince on or

before such effect ive dates there existed neither a contract of  sale nor any r lght

in pet i t ionerrs lessee to compel a transfer of the real propert l r  there existed no

interest in real property r is ing to the level by whlch the transfer at issue would

be ttgrandfatheredt' and thus exempt from tax under Article 31-B and from the increased

ra te  o f  tax  under  Ar t i c le  31 .

H. That the const i tut lonal i ty of  the laws of the State of New York ls

presumed at the adninlst ,rat ive level of  the State Tax Conmission.
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and the

DATED:

That the pet i t ions of the

denial of refund claims is

Albany, New York
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Estate of Phi l ip Dworetz

sustained.

STATE TAX COMMISSION

are hereby denied

JAN 2 81986
PRESIDENT


