
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl-on
of

Dan ie l  J .  H l rsch  and Co. ,  Inc .

for Revlslon of a Determlnation or for Refund
of Tax on Galns Derived from Certaln Real
Property Transfers under Art lc le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being dul-y sworne deposes and says that
he/she is an enployee of the State Tax Conrmlssion, that he/she ls over 18 years

of age, and that on the lst  day of July,  1987, he/she served the within not ice
of Decislon by cert l f led mai l  upon Daniel-  J.  Hirsch and Co.,  lnc. the
petitioner ln the within proceedlng, bY enclosing a true copy thereof ln a
securely sealed postpaid lilrapper addressed as follows:

Dan ie l  J .  H l rsch  and Co. ,  lnc .
50  West  57 th  S t ree t
New York, NY 10036

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee ls the petltloner
hereln and that the address set forth on sald rrrapper l-s the last known address
of the pet i t loner.

Sworn to betore me thls
ls t  day  o f  Ju ly ,  1987.

ster oaths
pursuant to Tax Law sectLon 174



STATE OF NEW YORK

S'IAT!: TAX COMMISSION

In the Matter of the Pet l t l -on
o f

Danlel  J.  Hirsch and Co.,  Inc.

for Revlsion of a Determlnation or for Refund
of Tax on Gains Derlved trom Certaln Real
Property Transters under Art lc le 31-B of the
Tax Law.

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Corunlssionr that he/she Ls over 18 years
of age, and that on the lst  day of July,  L987, he served the wlthin not lce of
DecLsion by certifled nail upon Edr.rard S. Feldman, the representatl-ve of the
petitioner ln the within proceeding, by encLosing a true coPy thereof l-n a
securely sealed postpaid wrapper addressed as fol lows:

Edward S. Feldman
Snow,  Becker ,  Kro l l '  KLar is  &  Krauss ,  P .C.  '  Esqs .
605 Thlrd Avenue
New York, NY 10158

and by deposlting same encl-osed ln a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee is the representattve
of the petltloner herein and that the address set forth on sal.d wrapPer ls the
last known address of the representatlve of the petitioner.

Sworn to before me this
ls t  day  o f  Ju ly ,  L987.

pursuant to Tax Law sect ion I l4
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Ju ly  I ,  1987

Daniel  J.  Hlrsch and Co.,  Inc.
50 West 57th Street
New York, NY 10036

Gentlemen:

Please take notice of the Declslon of the State Tax Comnlsslon enctosed
herewlth.

You have now exhausted your rlght of revlew at the admLnlstratlve level.
Pursuant to sectlon(s) L444 of, the Tax Lawr a proceedlng ln court to revielr an
adverse decision by the State Tax Co 'tl lssion may be lnstltuted only under
Artlcle 78 of the Civll Practlce Law and Rulesr &nd must be cornmenced in the
Supreme Court of the State of New York, Albany Countlr nlthln 4 nonths from the
date of thls notLce.

Inqulries concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

Taxlog Bureaurs Represent,ative

Petltloner I s Representatlve :
Edward S. Feldnan
Snow, Becker,  Krol l ,  Klar ls & Krauss,
605 Third Avenue
New York, NY 10158

Esqs .



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f
:

DANIEL J. HIRSCII AND CO., INC. DECISION
:

for Revlslon of a Deternlnatton or for Refund
of Tax on Galns Derlved frou Certaln Real :
Property Transfers under Artlele 31-B of the
Tax Law. :

Pet l t loner,  DanLel J.  Hlrsch and Co.,  Inc.,  50 I ' Iesc 57th Street '  New York,

New York 10036, flled a petltlon for revieton of a deterulnatton or for refund

of tax on gaLns dertved from eertatn real property transfers uoder Arttcle 31-B

of  the  Tax  Law (F t le  No.  65814) .

On Octobet L4, 1986, pet l tLoner,  by t ts duly authorlzed repreeentat lver

Snow, Becker,  KroLl,  Klar le & Krauss, P.C.,  Esqs. (Edward S. Feldnnn, Esq.,  of

counsel), waLved a hearlng and submitted lts case for declsion based on the

entlre flLe. After due conslderatlon, the ComnlssLon renders the followlng

decielon.

ISSUE

Whether petltlonerts payment to repurchase a contract for the sale of real

property from the contract vendee shouldr $pon petltionerrs gubsequent gaLe of

the property, be allowed ae a selling expeose or, alternatlveLy' tncluded ae

part  of  pet l t loner 's or lgLnal purchase pr ice for the property.

FINDINGS OF FACT

I, Oo Novenbet L4, 1983r pet i t loner,  Danlel  J.  Hl.rsch and Co. '  Inc.,

entered into a contract to purchase property located at L262-70 Lexlngton

Avenue, New York, New York (t'the property'r). The property conslsts of real
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estate upon whleh ls sltuated a nlneteen apartnent resldentlaL bulldlng with a

bank tenant on the ground f l -oor.  The contract purchase pr lce was $1,625,000.00'

plus pet l t loner assumed the obl lgatton to pay brokerage fees total l lng $80,000.00.

0n January 27r 1984, thls transactlon was consunuated wLth the closlng of tltle

on the property.

2. On December 18, L984, a meoorandum of contract for the sale of the

property by petittoner to Dromln Realtyr Inc. ("Dromln") was recorded Ln the

offl.ce of the Reglster of the Clty of New York ln Reel 857 at page 777. The

cont,ract, lteelf had, been daEed October 1984.1

3. On Aprll 23, 1985, petitloner and Dronln entered lnto an agreement

whereby pet l t loner,  because of l ts lnabl l t ty to convey t i t le to the proPerty to

Dronin ln accordance wLth the October 1984 contract,  pald Dronln $100,000.00 to

terminate the October 1984 contract and caneel all obLlgatlons thereunder.

4. 0n or about June 14, 1985, the Audlt Dlvlslon recelved transferor and

transferee questlonnalres pertainlng to a transfer of the property from petltloner

to L270 Lexlngton Assoclates for a gross conslderat lon of $3,025'000.00. Thls

transfer was completedr at whLch tLne petltloner paid a galns tax (Tax Law

Ar t lc le  31-B)  ln  the  amount  o f  $7 ,364.22 .

5. 0n August 13, 1985, the Audlt  Dlvls lon recelved fron pet l t loner a

Claim for Refund of the $7,364.22 galns tax prevlously pald. Thls refund claln

was premlsed upon pettclonerts assertlon chat the Audlt Divlslon lnproperly

dlsallowed a nunber of ltens clalmed by petltloner as selllng costs' capltal

The record herein does not Lncl-ud.e a copy of the contract between
petltloner and Dronln; there ls thus no evldence of elther the purchase
prlce go be pald for the property under such contract or the speclflc date
of execution of sald conttact.
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lmprovement constructlon coscs and ortglnal purchase price components relatLog

to the property.

6. By a Letter dated December 3, 1985, the Audlt DLvLslon agreed to a

portlon of the l.tems clalned and granted a partlal refuad of $3'418.03 to

petltloner. llowever, the balance of the refund c].ain ($3,946.19) was denled.

The ltens clalmed by petltlon€rr but dlsellowed per the December 3, f985

letter, were the following:

(1) Dlsallowed Coet of Acqulsltloa
AdJustnent rec'd for Assunptl.on of
Real Estate Taxes

(2, Dlsallowed Capltal Iuproveuents:
Pet ty  cash (Apr t l  f984  to  1985)  $9 ,277.8L
Pet ty  €aeh (1985)  4 ,037.78
Appl lances 3,131.00

Total Gapl"cal Improvements DtsaLlowed

(3) Dlsallowed SelLlng Expense:
Fee to release prlor contract of sale
Errot tn addttton of capital improvements

$  27 ,035 .00

16  ,450  .59

100 ,000 .00
50 .00

7. Petltloner flled a tinely petltl.on cootestlng onLy the dlsalLowance of

the $1001000.00 pald ln connectlon wlth the contract wlth Dronln. There

appears to be no issue raised concerntng the balance of the dleallolted Lteus.

Wlth respect to the $100,000.00 at lssue, l t  Ls pet i t lonerrs poslt lon that such

amount should be allowed under Tax Law $ 1440.5 as el"ther: (a) aa expeose

lncurred ln connectlon wl.th seLllng the property or (b) ag part of petLtlonerrs

orlglnal purchase prtce for acqul"sittoa of the property.

CONCLUSIONS OF LAW

A. That Tax Law $ 1441, whtch became effective March 28' 1983' lmposes a

tax at the rate of ten percent upon galns derived fron the transfer of real

property wlthin New York State.

B. That Tax Law $ L440.7 provLdes, ln part ,  as fol lows:
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t ' rTransfer of real  propertyt  oeans the transfer or t ransfers
of any tnterest ln real DroDerty by any method, lncluding
butf ,ot  l tu i ted to saler '  exthanle,-  aEEfgnnent,  surrender, . . ."
(enphasls added).

That Tax Law $ L440.5, as ln effect at the tlne of the transfer ln

quest lon, def lned ' ror iglnal  purchase pr lce" as folLows:

"(a) 
rOrLginal purchase pr lcet means the considerat lon paid or

requlred to be paid by the transferor;  ( f )  to acqulre the lnterest ln
real propertyr and (11) for any capLtal lmprovemente made or requlred
to be Dade to such real propertyr lncludLng solely those costs whlch
are customary, reasonable, and necessary, ae deterulned under rules
and regul-atlons prescrlbed by the tax comnlsslon, lncurred for the
constructlon of such lnptovements. OrLglnal purchase prlce shall
also lncLude the amounts pald by the transferor for any custooary'
reasonabLe and necessary Legal-, engLneerlng and archltectural fees
lncurred to sell the property and those customary, reasonabLe and
necessary expenses incurred to create ownershlp lnterests ln property
ln cooperatlve or condoulnium formr as such fees and expenses are
determined under rules and regulatlons preserl.bed by the tax eonmlsslon."

C. ThaE rhe $100,000.00 pald by pet l t ioner Ln connect lon wlth terninat lng

the contract of sale with Dromln was clearly not a legal, englneerlng or

architectural fee lncurred to selL ehe property withln the ueaning and tntent

o f  Tax  Law $  L440.5 .

D. That a contract to purchase real property represents, and ls to the

contract vendee, an lnterest ln reaL property the transfer of which 1s a

taxable event under Artlcle 31-B (Tax Law $ I440.4i Matter of Robert and Rlchard

Arnold, State Tax Cornmn.,  January L7, 1986).  I lere, v la the conEract between

petittoner and Dromin, an lntetest ln real propefty was created tn and held by

c,
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Dromln. rn turn, pettt ioner pald 9100,000.00 to acqulre thts interest from

Droul"n.2

E. Thatr pursuant to Tax Law $ L440.5, petl. t lonerfs origlnal purchaae

prtce lncludes the "conslderatlon pald or requlred to be patd...to acqutre the

lnterest ln real propertyr . . . ." Under the facts presented, petlt looer pald

$100'000.00 to acqutre the loterest l"n the property held by Dtomln. Accordlngly,

upon transferrl.ng lts lnterest ln the property to L27O LexLngtoo Assoclates,

petttloner was properly entl"tled co tnclude the $100,000.00 patd to Droutn as 4

Part of lta orlginal purchase prlce for the property. Accordlngly' petltlonerts

adjusted orlglnal purchase prtce, as sholrn on the Audtt Divtsionfs Deeember 3,

1985 letter (refer Flnd{ng of Fact "6"), l .s to be lncreased by $100,000.00, and

such refund as results therefrom l.e to be granted.

F. That the pettt lon of DanleL J. Hlrsch and Co., Ioc. ls hereby granted.

DATED: Albany, New York STATE TAX COMMISSION

JUL 0 I 1987

It could be argued, assuning the conslderatton whlch was to be pald by
Drouln under the contract equaLled or exceeded $900,000.00, that the
surrender and cancelLatlon of the contract ln exchange for $100,000.00
pald by pegltloner would be a transfer taxable under Arttcle 31-B (l{atter
of l larvey Auerbach, State Tax Conun.,  Septenber 15, 1986).  However,
that Lssue ls not presented ta thts proceedlng and no declslon is rendered
thereon.


