
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the PetitLon
o f

Cove Hollow Farm, Inc.

for Revislon of a Determinatlon or for Refund
of Tax on Galns Derived from Certaln Real-
Property Transfers under Art ic le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmlsslon, that he/she is over 18 yearg
of age, and that on the 3rd day of JuI-y, 1986, he/she served the wlthln notlce
of Decision by certified mail upon Cove Hol-low Farm, Inc. the petitloner in the
wlthln proceedin1, by enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

Cove Hollow Farm, Inc.
Box 1057 Briar Patch Rd.
East Hampton, NY LL937

and by deposlting same encl-osed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
hereln and that the address set
of the pet i t ioner.

Sworn to before me this
3rd day of July,  1986.

that the sald addressee is the petLtLoner
forth on said wrapper ls the last known address

ze



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Cove Hollow Farm, Inc.

for Revision of a Determinatton or for Refund
of Tax on Galns Derlved from Certain Real
Property Transfers under Art ic le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayl being duly sworn, deposes and says that
he/she is an employee of the State Tax Comnlsslon, that he/she ls over 18 years
of age, and that on the 3rd day of July, 1986, he served the wLthLn notlce of
DecisLon by cert i f ied nai l -  upon MlchaeL V. Ster laccir  the representat lve of the
petitioner ln the wLthin proceeding, by enclosing a true copy thereof ln a
securel-y sealed postpald lrrapper addressed as follows:

l{lchael V. Sterlaccl
lJlnthrop, Stimson, Putnam & Roberts
40 Wall-  St.
New York, NY 10005

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the repreaentative
of the petitioner hereln and that the address set forth on sald ltrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
3rd day of Jul-y,  1986.

t o
nt to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

July  3,  1986

Cove llollow Farm, Inc.
Box 1057 Brlar Patch Rd.
East Hanpton, NY LL937

Gentlemen:

Please take notLce of the Decl"sion of the State Tax Connl"ssion enclosed
herewith.

You have now exhaueted your rlght of revl"ew at the adnLnlstraEive level.
Pursuant to sectlon(s) 1444 of, the Tax Law, a proceedl"ng in court to revlelt an
adverse declslon by the State Tax Couml.sslon nay be lnstltuted only under
Artl"cle 78 of the Clvll Practlce Law and Rules, and must be conmenced la the
Supreme Court of the State of New York, AJ-bany Countyr withln 4 months from the
date of thls not lce.

Inquirles concerning the computatl.on of tax due or refund all-owed in accordance
wl"th thls decLslon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Canpus
Albany, New York 12227
Phone /t (5r8) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc: Taxl"ng Bureaurs Representatl,ve

Petltioner I s Represent,atl.ve:
Mlchael V. Ster lacci
I.llnthrop, Stimson, Putnam & Roberts
40 l la l l  St.
New York, NY 10005



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f
:

COVE HOLLOI^I FARM, INC. DECISION
:

for Revislon of a Determlnatton or for Refund
of Tax on Galns Dertved from Certain ReaL :
Property Transfers under Artlcle 3l-B of the
Tax Law. :

Pet i t loner,  Cove Hol low Farm, Inc.r  P.O. Box 1057, Brlar Patch Road' East

Hampton, New York 11937, flled a petitl"on for revlsLon of a deternlnatton or

for refund of Cax on galns derlved from certaln real property transfere under

Ar t i c le  31-B o f  the  Tax  Law (F l le  No.  63142) .

Petitioner, by lts duly authorlzed represeotative, I'Ilnthrop' Stlmgon'

Putnam & Roberts,  Esqs. (Mlchael V. Ster laccl  and Susan M. Beck, Esgs. '  of

counsel), hag walved a hearlng and subnltted lts case for dectelon baeed oa the

ent,ire flle, lncludtng a Stlpulatlon of Facts, together wlth brtefs to be

subnltted by May 14, f986. After due conslderatl.on, the Comlgslon rendere the

folLowlng declsLon.

ISSUES

I. Whether petltl"onerts transfers of lndivl"dual lots from a subdlvlslon

of unimproved real property should properly be aggregated for purposes of

computlng tax due under Tax Law Article 31-B.

II. Whetherr lf so, guch aggregation requlrement vlolates the equal

prot,ect,lon clausee of the Unlted States and New York State Constitutlons.

FINDINGS OF FACT

1. On Aprl l  7,  1986, a St lpulat lon of Facts pertalnlng to the pet l t lon of

Cove Hollow Farm, Inc. r duly executed by authorized representatlves for petltloner
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(Michael V. Ster lacci ,  Esq.) and for the Audit  Divis ion (Paul A. Lefebvrer

Esq.),  was submltted. Thls st ipulat ion, modif ied herein only lnsofar as to

delete references to var lous documents attached to the st lpulat lon as exhlbi ts

(the exlstence and authent ic i ty of which documents is not disputed),  provides

as fol l -ows:

a) The petitloner (Cove llollow Farm, Inc.) ls a New York corporatlon

rr l th i ts pr incipal p1-ace of busl ,ness at Box 1057, Brlar Patch Road, East

Hampton, New York 11937. I ts employer ldent l f icat lon nunber is 11-2485756.

b) 0n December 18, 1978, a subdivision plan for Cove Hol-low Farn (the

"subdivis lonr ' )  was f l led and recorded ln the Off ice of the County Clerk of

Suffolk County. The subdivislon, as approved by the Vll-lage of East

Hampton, Suffolk County, consists of a 1l8-acre parcel-  of  l -and subdivided

into 42 unimproved lots zoned exclusivel-y for one famtl-y residential

purposes.

c) In February of L979, pet i t ioner acquired the unsold lots in the

subdivislon, incl-udlng the property at issue, through contrlbutlon by its

shareholders. The sharehoLders Lnheri ted thls property from their  uncle,

who had occupled the property as hls pr incipaL residence.

d) Before March 28, 1983, the effect ive date of the Real Property

Transfer Gains Tax, 27 of tt.e 42 lots in the subdLvlslon had been sold by

the pet i t ioner or by the pr ior olrners. Each of the subdivided lots has

been offered for sale to the general  pubJ-ic.

e) Since March 28, 1983, the pet i t ioner has made the fol lowlng sales

from the subdl-vLsion:



Lots

29 and.

27 and

-3-

Galn on Sale
(as defined Ln
Tax  Law S1440 .3 )

$681 ,97  5  , 58

$669,  r2O.55

$340 ,  987  .80

$302 ,988 ,00

$351 ,  838  .7  2

Call-ed in
thLs Claln

Date Sold for RefundBuver

Arthur Ross

The Trust for
Public Land

Arthur Ross

Steven and
Gl-orla Cohen

The st ipulat l -onf  s  reference
apparent l -y  be corrected to

30

28

L2 /21  183

3 l13 l84

4122 /84

5 /17  / 8s

I  l6 lgs

Transfer /fL

Transfer il2

Transfer /i3

Transfer /14

Transfer //5

31

23

36 Howard W. Philllbs

f)  Al- l -  of  the sales pf the foregoing six lots represented separate and

indlvldual ly bargained f [r  sales of each lot  of fered for sale.1 Th" fo,r"

purchasers l isted above pre not related.

g) es of the date of (March 5, 1986),  elght lots owned by the

petitioner in the subdtvf.slon remaln unsold.

that included both the property so1-d in Transfer ll2 and the property sol-d

in Transfer ll l. The petitLoner aggregated the tno transfers because the

New York State Department of Taxation and Finance (the rrDepartmenttr) had

taken the position that such aggregation was requlred under the Tax Law.

1) On March 8, L984, the Department issued a Tentatlve Assessnent and

Return with a Schedule of Adjustments for Transfers /fl and ll2. The Return

for Transfer llL contalned a mathematlcal error and petitioner filed a

Suppl-emental Return correcting the error.

j )  On March 13, 1984, pet i t loner pald a Real Property Transfer Galns

Tax of $135,109.63 based upon the aggregat l-on of Transfers l l7 and l l2.

t o  t h e  t t . .  . f o r e g o i n g  s i x  l o t s . . . r r
r e a d  r t . . . f o r e g o l n g  s e v e n  l o t s . . . t t .

shoul-d
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k) On Aprl l  23, I9B4' pet i t ioner paid an addlt ional Real Property

Transfer Gains Tax on $34,098.78 for Transfer /13. The pet i t ioner paid

this tax because of the positton the Department had taken on the aggregatlon

of sales from the subdivls lon.

1)  On February  20 ,  1985,  pe t l t ioner  f i led  a  re fund c l -a in  fo r  $1691208.41 ,

the aggregate Real Property Transfer Gains Tax paid with respect to

Transfers /11, 2 and 3, on the grounds that the transfers were separate,

and that each transfer was for a considerat ion less than $1'000'000.

n) In a let ter dated AprL1 3, 1985, the Department stated that i t  had

denied the petLt ionerrs refund appl- icat ion in i ts entLrety.

n) Since the pet l t ioner f iLed i ts refund clain for the tax pald on

Transfers llL, ll2 and //3, it has made two additlonal sales from the subdivtsion

that are not the subject of  this proceedLng (Transfer l l4 and /15).  The

pet i t ioner has paid a Real Property Transfer Gains Tax of $30,488.99 on

Trans fer  l l4  and $35,183.87  on  Trans fer  / /5 .  On Ju ly  2 ,  1985 '  the  pe t i t ioner

f i led a claim for refund of the ent lre $30,488.99 tax paid wlth respect to

Transfer /14. As of this date, the pet i t ioner has not recelved any Not ice

from the Department with respect to this claln.

CONCLUSIONS OF LAI^I

A. That Tax Law sect ion 1441, which became effect lve March 28, 1983'

imposes a tax on gains derlved from the transfer of real- property within Nevt

York State. Tax Law sect ion 1443.1 provides that no tax shal l  be lnposed l f

the considerat ion is Less than one ni l - l - lon dol lars.

B. That Tax Law sect ion 1440.7, 4s in effect on the dates of the transfers

herein at issue, provided, ln part ,  as fol lows:
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" l t ] ransfer of real  property shaLl also include part lal  or successtve
transfers pursuant to an agreement or plan to effectuate by partlal
or successLve transfers a transfer whlch would otherwlse be lncluded
Ln the coverage of thl"s artl"cle, provlded that the subdlvldlng of
real property and the sale of euch subdlvided parcels lmproved with
resldences to transferees for uge as thelr resldencee, other than
traffir-s pursuant to a cooperatlve or condomlnlum plan, shall not, be
deemed a slngle transfer of real  property."  (Emphasls added.)

C. That exenptl"on fron the foregoing aggregatlon requiremenc of sectlon

L440.7 ls afforded in lnstancee of subdlvLslon and subsequent sales of such

subdLvLded real property lf the subdlvlded parcels, when soLd, are iuproved

wLth residences to be used by the transferees as residences. Slnce the subJect

parcels in the subdlvlslon as sold by petltloner were not improved wlth reeldences

when soldr petltloner nas not properly entltled to exemptlon fron the aggregatlon

requirement of sect lon L440.7.

D. That the constitutlonall.ty of the laws of New York State, and thelr

appllcatlon tn partlcular lnstances, ts presumed at the adnlnistrattve level of

the State Tax Conmlsston.

E. That the petition of Cove Hollow Farm, Inc. ls hereby denled and the

Audit  Dlvls lonfs denlal  of  pet l t lonerts clain for refund ls sustalned.

DATED: Albany, New York STATE TA)( COMMISSION

JUL 0 3 1s86
PRESIDENT


