
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t ion
o f

Chatby Associates

for Revision of a Determlnation or for Refund
of Tax on Gains Derived fron Certain Real
Property Transfers under Art ic le 31-B of the
Tax Law.

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax CoumLsslon, that he/she ls over 18 years

of age, and that on the 9th day of June, 1987, he/she served the wlthin not lce
of decision by certlfled nail upon Chatby Associates the petitioner in the
wlthln proceedl-ng, bI enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Chatby Associates
c/o Goldschnldt,  Oshatz & Saft
825 3rd. Avenue, 34th Floor
New York, NY LO022

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the excl-usive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further
hereLn and that the address
of  the pet l t ioner .

Sworn to before me thls
9 th  day  o f  June ,  L987 .

says that the sald addressee ls the pet l t loner
set forth on sald wraPPer is the last known address

Authorized to ter oaths
pursuant to Tax Law sectlon I74
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COMMISSION

In the Matter of the Pet i t ion
o f

Chatby Assoclates

for Revision of a Determination or for Refund
of Tax on Gains Derived fron Certain Real
Property Transfers under Art ic l-e 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornmisslon, that he/she ls over 18 years

of age, and that on the 9th day of June, 1987, he served the wlthin not lce of
decision by certlfled nail upon Edward I. Sussman, the representatlve of the
petitloner in the within proceeding, by enclosl.ng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Edward I. Sussman
Goldschnldt,  Oshatz & Saft
825 3rd. Avenue, 34th Floor
New York, NY 10022

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post office under the excl-uslve care and custody of the United States Postal-
Servlce wlthin the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petitioner hereln and that the address set forth on sald ltraPPer ls the
last knor.m address of the representative of the petltioner.

Sworn to before me thls
9 th  day  o f  June,  1987.

inister oat
pursuant to Tax Law sectlon L74



S T A T E  0 F  N E I 4 I  Y 0 R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 9, L987

Chatby Assoclates
c/o Goldschnldt, Oshat,z & Saft
825 3rd Avenue, 34th Floor
New York, NY 10022

Gent,lemen:

Please take notlce of the decislon of the State Tax Coomlssl.on encl-osed
herewlth.

You have now exhausted your rlght of revlew at the adnlnistratlve level.
Pursuant to sectlon(s) L444 of the Tax Law, a proceediog ln court to revlelt an
adverse declslon by the State Tax Co'nl.sslon nay be Lnstituted only under
Article 78 of the Clvll Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr wlthtn 4 months from the
date of this not lce.

InquLries concernLng the computatlon of tax due or refund allowed Ln accordance
wlth this declslon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng if9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureauts Representatlve

Petltloner t s Representative :
Edward I. Suseman
Goldschnldt,  Oshatz & Saft
825 3rd Avenue, 34th Floor
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f
:

CHATBY ASSOCIATES

for Revlslon of a DeternLnatlon or for Refund
of Tax on Gains DerLved fron Certaln Real :
Property Transfers under Artlcle 31-B of the
Tax Law. !

DECISION

Peti t loner,  Chatby Assoclates, c/o Goldschnldt,  Oshatz & Saft ,  825 3rd

Avenue, 34th Floor, New York, New York I0O22, flled a petltlon for revl.slon of

a deternlnatlon or for refund of tax on galns derlved from certain real property

transfers under Art tc le 31-B of the Tax l ,aw ( l '11e No. 59907).

A hearlng was coutmenced before Dennl.s M. Ga11lher, Ilearlng Offtcer' at the

offlces of the State Tax Co 'nlsslon, Two World Trade Center, New York' New

Yorkr on August 19, 1986 at 12:30 P.M. and was contLnued to concluslon before

the same l learLng Off lcer at the same locat lon on October 24, 1986 at 9:30 A.M.,

with alL brLefs to be subnltted by March 2, 1987. Petltloner appeared by

Goldschnldt,  Oshatz & Saft ,  Esqs. (Edward I .  Sussnan, Esg.,  of  counsel) .  The

Audit Dlvlslon appeared by John P. Dugan, Esq. (Paul- A. Lefebvre, Esq., of

counsel) ,

ISSUE

tr'ltrether the penalty asserted against petitloner for fal.lure to tluely flle

tax returns and pay tax due under Tax Law ArtLcLc 31-B should be abated.

FINDINGS OF FACT

1. 0n January 28, 1985, the Audlt Dlvlslon lssued to petltloner, Chatby

Assocl.ates (c/o Goldschnldt, Frederlckg & Oshatz), a Notlce of Deternlnatlon of
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Tax Due Under Tax Law Article 31-B (rrgalns tax"), Lndlcating galns tax due in

the amount of $85,003.00, plus penalty and lnterest.  Thls not lce arose as the

result of a fteld audlt of the records of 2L N. Chatsworth Owners Corp. ("the

corporatLon"), a cooperatlve houslng corporatlon to whlch petitloner' as

sponsor under a cooperatlve converslon plan, had transferred on June 15, 1983

certatn premlses located at 2I North Chatsworth Avenue, Larchmont' New York.

2. Requisite transferor and transferee questlonnalres had been flled such

that the Audlt Dlvlslon issued to petltloner, at the request of lts represen-

tative, a Statement of No Tax Due wlth respect to the above-descrlbed transfer

of the premises frou petitloner, as sponsor, to the cooperattve houslng corpora-

tlon. Thls statement was issued to petltioner on llay 27, 1983.

3. 0n or about August 17, 1984, Audit Dlvislon audltor Marcla Sorln

commenced an audlt of the books and records of the eubject cooperatlve converslon.

The audlt was conducted at the offlce preulses of petltlonerts representatlve,

Goldschnldt, Oshatz, Powsner & Saft, Esqs. (ttre "Goldschmldt flrn", then known

as Goldschulclt, Frederlcks and Oshatz, Esgs.) where the relevant books and

records were avallable. The audlt of thls petltloner ltas one of a nunber of

galns tax audlts of cooperatlve converslons conductetl by Ms. Sorln at the

preulses of the Goldschmidt flrn, whlch flrn represented a relatlvely Large

number of cooperatlve converslon clLents.

4. Ms. Sorln determlned that a number of the lndlvidual cooperatlve

apartment units transferred by petitloner were not subject to galns tax in that

they were 'rgrandfatheredtt; that ls, transferred pursuant to subscrlptlon

agreements entered into on or before the }larch 28, 1983 effectlve date of the

galns tax (Tax Law $ L443.6). Ilowever, Ms. Sorl.n also deternlned that elghteen

lndlvldual apartment unlts lrere not so grandfathered and were subJect to galns
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tax. Wlth respect to these elghteen unlts transferred, galns tax returns had

not been fl1ed nor had tax due been pald at the tlme of the cl-oeLngs on any of

such lndlvldual apartment unlts.

5. Ms. Sorln calculated the aoount of tax due on the elghteen unlt

t ransfers as $85,003.00 and, as noted, a not lce of deternlnat lon was issued to

petltloner reflectlng such amount plus lnterest. Penalty was also calculated

and lnposed on thls notlce based on petitlonerts faLlure to tinel-y flle returns

and pay tax due.

6. Petltloner has pald and does not contest the tax and interest as

deternined to be due on audtt. Ilowever, petltloner has not pald and contests

the inposttLon of the penaLty. Accordingly, at issue hereln ls the penalty and

any lnterest accrued thereon.

7. Each of the elghteen transfers at lssue hereln occurred prlor to the

cornmencement of the audltr aod petlt{oner admlts that the returns requlred by

Tax Law Artlcle 31-B were not fl1ed in connectlon wlth such transfers and that

tax was not pald when due.

8. I t  ls pet l t lonerrs posit lon that the penalty should be abated. In

this regard, petltloner polnts out that the gains tax was, at the tlme of the

transfers ln questton, a relatlvely nelr tax and asserts there exlsted questions

and uncertalntles concernlng the tax, partlcularly with respect to cooperatlve

converslons. In partlcuJ-ar, petltlonerts representatlve ln the cooperatlve

cl-oslng expressed hls then-clalned uncertalnties as to the treatment of mortgage

tndebtedness accompanylng the property ancl as to whecher lt was the sponsor-to-

cooperative transfer or rather the lndlvldual apartment unit transfers which

constttuted the taxable event.
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9. Ms. Sorl.n flrst contact,ed the Goldschnidt flrm ln early July 1984 to

schedule audlts for thls petitloner and other cooperatlve converslons betng

handled by the Goldschmldt flrm. The Ffum provided aLl necessary records for the

audlt. Also suppLled, at the audltorts request, was a llst of the converslons

handled by the Goldschnldt flrn. The Flrnrs personnel were cooperatlve wlth and

helpful to the audltor durlng the course of the audlt of thls petitloner and a

number of other cooperatlve converslons belng audlted.

10. Petitloner asserts that the audltor had secured froo her supervtsors

an agreement, based on her reconmendatlon, that penalty wouLd not be lnposed

against petltioner or any of the other petltloners being audited and represented

by the Goldschnldt flrnn.

11. Notwlthstanding the assertton of havlng had questlons about the gal.ns

tax and lts calculation relatlve to cooperatlve converston sltuattons' there le

no evl.dence of nrltten requests by petltloner to the Audit Dlvlslon for guLdance

or an explanatlon of Audlt's lnterpretatlon of the Tax Law, elther at the ttne

of the subject transfers or prevlously at the tine of the transfer of the

property to the corporatlon. Petltlonerrs representatlve malntalns telephone

cal1s were made to the Auillt Dlvlslon but that ttlnconclusl.ve resultsrr lrere

obtalned.

L2. It was adnltted that each of petltlonerts prlnclpals had a long-term

lnvolvement in and was fanlllar wlth the reaL estate industry, ln general' and

cooperatlve converslons ln partlcular.

CONCLUSIONS OF LA!il

A. That Tax Law

"[a]ny transferor
the tine requlred
ten per centuu of
two per centum of

S 1446.2  prov tdesr  1o  par t ,  tha t :

falllng to ftle a return or to pay any tax nlthln
by thls artlcle shal-l be subject to a penalty of
the amount of tax due pLus an lnterest penalty of
such amount for each month of delay or fraction
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thereof after the explratlon of the flrst month after such return was
requlred to be flled or such tax became due, such interest penalty
shall not exceed twenty-flve per centum ln the aggregate. If the tax
comn{sgten deterrnlnes that such fal.lure or delay was due to reasonable
causre and not due to w1LLfuL neglect, lt shall renlt, abate or walve
all of such penalty and such tnterest penalty."

B. That lt ls not dlsputed that returns lrere not tfuoeLy flled and tax wae

not tlnely renltted ln connectlon wlth any of the eighteen transfers Ln questlon.

In defense of lts tardiness, petltloner asserts the exlstence of uncertatntles

wlth respect to the calculatlon of the tax and as to lts fll ing and paynent

requlrements. However, the evldence does not support such assertlons as

constltutlng a reasonably heLd posltlon warranttng abatement of the penalty

inposed. It ls noted, contrary to the assertl.on of uncertainty as to whether

the sponsor-to-cooperatlve transfer or the lndivLduaL unlt transfers were the

taxable event(s), petltloner nas atrare of and took the steps necessary to file

for, request and receLve a Stateuent of No Tax Due on lts transfer of the

property, as sponsor, to the cooperatlve corporatlon. Moreover' guldellnes ae

to the taxablllty of cooperatlve converslons had been issued by the Audlt

Dlvision and were availabl-e well before the subJect audlt o""ott.d.1 GLven

the avallablllty of such guldellnes, Lt ls a reasonable expectatlon that

petltloner should have been or become aware of the requLrement of and llablllty

for fatlure to tlnely flle and pay. Petltlonerfs fallure ln thls regard ralses

a questlon as to whether the tax would have ever been paidr absent an audit.

Department of Taxatlon and Flnance Publlcatlon 588, 'rQuestlons and Answers
- Galns Tax on Real Property Transfers'r, rtas lssued in August 1983.

Questlon and Answer number 20 ln such publlcatlon, as well as Technlcal
Servlces Bureau Memoranduu 83-2(R), lssued on August 22, 1983' dlgcuss the
taxablllty of and set forth the fl1lng requlreoents for transferors of
cooperat ive units.
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C. That notwLthstandlng any understanding that penaLty would not be

lnposed, as coumunlcated by the audltor to petltloner' the fact remalns that

penalty was imposed. It thus ls incumbent upon petitloner to establlsh that

penalty is lnapproprlate and should be abated. Here, the facts do not suPport

abat,ement. Petltlonerrs assertions, centered essentlally on alleged lgnorance

and/or mlsunderstanding of the law and upon subsequent cooperatlon glven to an

audLtor ln the conduct of audlts, does not explain or justlfy the fallure to

flle and pay lnitlally at the tlne of the transfers or, glven Petttionerrs

princlpalst lnvolvement, ln and fanlllarlty wlth the reaL estate tndustry' and

co-oplng in partlcular, at any tlne prlor to the audlt.

D. That the petltlon of Chatby Associates ls in all respects denled, and

the Notlce of Determlnatlon of Tax Due Under Tax Law Artlcle 31-B' lssued on

January 28, 1985, ls sustatned.

DATED: Albany, New York

JUN 0 I 1987

STATE TN( COMMISSION

PRESIDENT


