
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
o f

Louls Bombart

for Redetermination of a Deficiency or Revlsion
of a Deternlnatlon or Refund of Real Property
Transfer Gains Tax under ArtLcle 3l-B of the Tax
Law for the Period August f983.

AFFIDAVIT OF MAILING

State of New York :
S S .  3

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she le an
employee of the State Tax CommissLon, that she is over 18 years of age, and that
on the 13th day of Decenber, 1985, she served the wlthln notlce of Declslon by
certlfied maLl upon Louls Bombartr the petitloner ln the withLn proceedlng, bI
encloslng a true copy thereof in a securely sealed postpald ltrapper addreseed
as fol lows:

Louls Bombart
46 Bacon Road
Old Westbury, New York 11568

and by deposltlng same enclosed Ln a postpaid properJ-y addressed wrapper In a
post office under the excluslve care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee ls the petltloner
hereln and that the address set forth on said wrapper ls the l-ast known address
of the pet l t ioner.

Sworn to before me thls
13th day of December, 1985.

Authorl.zed to adninLster oaths
pursuant to Tax Law sectlon L74



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitl.on
of

Louls Bonbart

for Redetermlnatlon of a Deflclency or Revlslon
of a Deternlnatlon or Refund of Real- Property
Transfer Gains Tax under ArticLe 31-B of the Tax
Law for the Perlod August 1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of Albany :

Connle A. Hagelund, being duJ.y sworn, deposes and says that she is an
empLoyee of the State Tax Counlsslon, that she ts over 18 years of age' and that
on the 13th day of December, 1985, she served the withln notice of Declslon by
certlfied maiJ- upon Marc L. Zoldessyr the representative of the petl.tloner ln
the wlthin proceedlng, by encl-osing a true copy thereof tn a eecurely sealed
postpaid wrapper addressed as follows:

Marc L. Zol-dessy
Slmon, Uncyk & Borenkind
1180 Avenue of the Amerlcas
New York, NY 10036

and by depositlng same enclosed in a postpaid properl-y addressed wrapper in a
post office under the excl-uslve care and custody of the Unlted States Postal-
Servlce within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltloner hereln and that the address set forth on said wrapper ls the
last known address of the representative of the petLtloner.

Sworn to before ne this
L3th day of December, 1985.

Authorized to adninister oaths
pursuant to Tax Law section I74



S T A T E  O F  N E I , I  Y O  R K
S T A T E  T A X  C O M M I S S I O N
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December  13 ,  1985

Louls Bombart
46 Bacon Road
Old Westbury, New York 11568

Dear Mr. Bombart:

P1ease take not ice of the Declslon of the State Tax Commisslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnistrative level.
Pursuant to section(s) 1444 ot the Tax Law, a proceedl-ng ln court to revl"elt an
adverse decislon by the State Tax Comnisslon may be instituted only under
Article 78 of the Civll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th is  no t lce .

Inqulrles concernlng the computation of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Ftnance
Law Bureau - Lltigatlon Unit
Bullding /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet l- t ionerrs Representat ive
Marc  L .  Zo ldessy
Simon, Uncyk & Borenkind
1180 Avenue of the Americas
New York, NY 10036
Taxing Bureauts Representat l -ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl_tion

o f

LOUIS BOMBART

for Revision of a Determination or for Refund
of Tax on GaLns Derived from Certain Real
Property Transfers under Art ic l-e 31-B of the
Tax Law.

Pet i t ioner,  Louis Bombart,  48

f i led a pet i t ion for revislon of a

derlved from certaln real property

(F l1e  No.  54798) .

DECISION

Bacon Road, 01d Westbury, New York'  11568'

determlnation or for refund of tax on gal"ns

transfers under Artlcle 31-B of the Tax Law

A formal hearing was held before Dennis M. Gal-Liher, Hearing Offlcer' at

the off ices of the State Tax Cornmission, Two World Trade Center,  New York,

New York ,  on l {ay  20 ,1985 a t  1 :15  P.M. ,  w i th  a l l  b r le fs  to  be  subn l t ted  by

August 26, 1985. Pet i t ioner appeared by Sinon, Uncyk & BorenkLnd' Esqs.

(Marc L. Zoldessy, Esq. of counsel) .  The Audit  Dlvls ion appeared by John P.

Dugan,  Esq.  (Pau l  A .  Le febvre ,  Esq.  o f  counse l ) .

ISSUES

I. Whether the Audit Dtvlslon properly aggregated the consideration

received by pet l t ioner upon hls transfers of three cont iguous propert lesp

thereby subject ing such transfers to tax under Tax Law Art ic le 31-8.

I I .  Whether,  s ince or iginal-  purchase pr ice (as def ined) rather than fair

market, value as of the enactment date of ArticLe 3l'B ls used as the basl"s for

comput, lng gain subject to tax, Art lc le 31-B has a retroact lve effect v iolat ive

of the due process clause of the Unlted States Const i tut l"on.
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FINDINGS OF FACT

1. Pet i t ioner,  Louis Bombart,  nas the owner of three separate aPartment

bulldlngs, contlguous to each other and located ln New York City. These

premises, commonly known as 55 Tiemann Place ("55t ' ) ,  69 Tienann Place ("69"),

and 550 Riversl-de Drlve ( t '550") ,  are col lect l ,vely ref erred to herein as the

propert ies. Pet l t loner acgulred t t t l -e to the propert les from Shenk Realty and

Construction Company (ffShenk") by a single deed, dated February 4' 1980 and

recorded February 14, 1980. AJ-though t l t le to al" l  three parcel-s passed to

petitloner under a single instrument, such instrument provlded that :

t tParcels A, B, and C are conveyed separately subJect to a
purchase money mortgage separately conveying each parcel. . . t '

2. In support of the assertlon that each of the propettles lraa held and

operated on an independent basls from the others, pet i t ioner offered the

fol lowing facts:

a) At the t ime that pet i t ioner acqulred t i t le to each parcel '  seParate

mortgages affected the indlvidual parcels and petitl"oner took titl-e subject

thereto. These mortgages were hel-d as fol lows:

On 55 New York Bank for Savings under an extenslon
agreement dated May 10 '  L976 for $53 1643.

0n 69

On 550

Empire Savings Bank under an extenslon agreement
d a t e d  A u g u s t  1 ,  1 9 7 8  f o r  $ 7 6 , 1 3 6 .

Empire Savlngs Bank under an extensl.on agreement
dated  February  1 ,  1978 fo r  $42,856.

b) Pett t ioner acquired t l t le to the propert ies ln his own individual

name. The parcelg are lnproved by apartment bulldings whlch are neither

physically connected nor share party walls or colmon entrances. In additlon to

the existing mortgages, peti.tloner granted second mortgages secured by each of

the properties, and executed three lndependent mortgages and mortgage notes.
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Payment of the purchase price for each parcel was further secured by separate

security agreements and UCC-I Financing Stat,ements when petit,loner acqulred the

proper t les .

c) When pet i t ioner purchased the propert les, separate let tera l tere

sent by Shenk to the tenants of each of the three parcels advlslng of the

transfer of t t t le.  The content of each let ter was, however,  ident lcaL. Three

separate bank accounts had been maintained for tenant securlty depoeits by Shenk.

Each was independently adJusted when petltloner acqul"red the propertles. Thereafter,

petittoner also established three separate bank accounts for the tenant securlty

deposlts for each parcel- .

d) Independent tenant ledgers and tenant rent rolls were maintalned by

petiti.oner for each of the properties. Independent records ltere mal"ntained for

each of the properties to calculate retroactive rent lncreases resultlng from

an l"ncrease in fuel consumptl"on for each parcel, and each parcel was separately

regl-stered wlth the Rent Stabi l izat ion Assoclat ion of New York City.

e) Tax abatements based on Senior Cltlzen Rent Increase Exenptions

were Lndependently applled for on each parcel and separate tax abatement

certificates r4rere lssued. Each parcel had lts own lot designatlon and had a

separate and lndependent assessed valuation for real property tax purposes.

Separate appllcatlons were made for each parcel for reductions of such aaaesa-

ments, which reductl-ons were granted.

f)  Escrow def ic iencies for real  estate, r i later and sewer taxes were

calculated independently for each of the propertles.

g) Each parceJ- had its otrn superintendent and there were separate

Unlon contracts for the superlntendent of each parcel. Dues were paid separately

for each parcel for membershl-p in the Realty Advisory Board on Labor Relations.
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Supplies were ordered and repairs were performed and bllled separately for each

parce l .

h) Separate appll"catlons were made for each parcel to the City of New

York, Office of Rent and llousing Maintenance, Rent Control Divislon, for

increases in base rents. Appl lcat l"ons to increase rent,  predicated upon maJor

capital l.mprovements ('|MCI"), were made sepatately for each of the properties.

Maintenance of separate records ls required by New York Ctty in order to apply

for and recel"ve such rent increases.

t) Each of the properties had lts own heatl-ng system, separate ol.l-

burner,  fuel  tank and electr ic meter.  Each parcel was bl l led separately for

fuel  ol1 del iver ies and for electr lc l ty.  Bt l l -s were paid for each parcel f rom

funds derlved from the rents from that buiJ-ding and, while rents were deposited

ln a single checking account for convenience, separate ledgers and rent rolls were

maintalned for each parcel and check book stubs separately stated dlsbursemetrts

made for each parcel.

j )  Each of the propert ies recelved i ts own cert i f lcate from the New

York Clty Department of Housing Preservation and Development in regard to lts

l"ndependent heatlng system. Each of the properttes was lssued lts own electrLcal

inspectl"on certl-ficate by the Clty of New York, Department of General Servlces'

Divis ion of Publ l -c Structures, Bureau of Gas and Electr ic i ty,  and l ts ol tn

Certificate of Operation by the City of New York, Department of Environmental

Protection and Air Resources. Each parcel had it,s own laundry room and was

issued an lndivldual Cert l f icate of Occupancy.

k) Not lces of Tax Due were lssued separately for each of the propert les

by the Clty of New York, Department of Finance, Tax Review Divl"slon.
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1) The Clty of New York, for purposes of i ts Real Property Transfer

Tax, treated the sale of each property as separate and independent from the

others .

n) Insurance and real estate appral"sals made durlng the period of

pet i t ionerts ownershlp ref lected valuat ions for each parcel dl f ferent from the

val-uat lon of the others.

3. 0n Aprl l -  8,  1983, pet i t ioner entered into three separate contracts of

sale, one for each of the parcels.  The sel l lng pr lce for each parcel was

$700r000.00. Each contraet was in the name of Inf ini ty Corporat lon'  as contract

purchaser, and each cont,ract provided that the purchaser had the right to

assign the contract,  without l lmitat ion.

4. On August 10, 1983, Inf lnt ty Corporat ion, the purchaser in each

contract,  assigned each of the three contracts for the propert ies to three

dif ferent ent l t ies and, on the sane date, t i t le to 550 Riverside DrLve was

conveyed to 550 Riverslde Owners Corp., title to 69 Tl"eman Place was conveyed

to 69 Tieman Pl-ace Owners Corp. and title to Property 55 Tieman PLace was

conveyed to 55 Tienan Place Owners Corp. Each purchaser planned to convert

each of the bulldlngs to cooperative ownership, pursuant to three co-op plans.

There was to be a different sponsor for each conversion. Each purchaser had

lts own separate employer identification number.

5. Independent title searches were conducted for each parceL and petitloner

executed separate deeds for each parceL. Pet l t , ioner took back a separate

mortgage for each parcel to secure payment of the purchase price, and none of

the parcels secured the mortgage debt of any other parcel.  Pet l t ioner asslgned

tenant security deposits from each parcel separately to each purchaser.
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6. Pet i t loner f i led for c learance under the Real Property Transfer Galns

Tax ("Galns Tax") l.mposed by Tax Law ArtlcJ.e 31-8, and the Audit Divislon

not i f led pet i t ioner of a tentat ive asaessment,  on each parcel.  On August 10,

1983, the date of the sale of each parcel,  pet i t ioner executed the tentat ive

assessment and paid the tax thereon.

7. Petltloner alleges that the action of the Audit Divlsion ln aggregatlng

and assessing a tax upon the transfers was arbitrary, caprlclous and unJust and

that each transaction should be viewed as a ttnon-taxablerr transaction below the

$1,000,000.00  ga ins  tax  th resho ld .

8. Subnl.tted ln evidence were copies of three standard form contracts of

saLe, one for each of the propert ies, indicat l -ng Inf lni ty Corporat ion as the

purchaser in each instance and, in each lnstance, indicating that reference was

to be made to a ttridertt. The riders rrere attached to the aforementioned

contracts and contalned the followlng heading and first paragraph (lnterllneations

as in orlginal) :

I'RIDER TO C0NTMCT COVERING PREMISES:

550 Rlverside Drive
59-T*enena-Pilaee-and-55-T*enaan-Plaee
New York City
SELLER: Louls Bonbart
PURCHASER:
Dated:  Apr i l  8 ,  1983

The prlce is Tre-H*tr1*en-9ae-Huadred Seven Hundred Thousand
($2r*00r00€r00) 700,000.00 Dol- lars,  payabl-e as fol lows! . . ." .

Each rider reflected the name of one of the properties, wlth the other two

respect ive propert iesf names l ined out.  Also, payment of the purchase pr ice'  as

broken down t,o specific component parts in each rider, refl-ected that the

origlnally typed-tn amounts rilere crossed out, with handwrltten interlineat,ions
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of amounts equal to one-third of such original

with the first (above-quoted) paragraph of the

r E i l ) .

amounts inserted, as consistent

rlder (ggg Exhtbits rrcrr, "D" and

9. Each written assignment fron Infinlty Corporation to the respective

lndividual purchasers rf,ere slgned on behaLf of Inflnlty Corporatlon and on

behalf of each of the named assignees by the same lndividual' namely

Mark Greenburg, under the tltle of Secretary. Infinity Corporation and the

three assignees al l  l ist  the saue pr inclple place of buslness, nanely 40

Railroad Avenue, Glenhead, New York.

10. Petltioner testified that the contracts and rlders lf,ere ttmarked uptt

(see Findlng of Fact rr8rr) ,  as wel- l -  as signed on Apri l  8,  1983.

CONCLUSIONS OF LAW

A. That Tax Law sect ion 1441, which became effect ive March 28, 1983'

imposes a tax on gains derlved fron the transfer of real property wlthln New

York State. However,  Tax Law sect, ion L443(1) provides that no tax shal l  be

inposed l f  the conslderat lon is less than one nl l l ion dol lars.

B. That Tax Law sect ion 1440(7) provtdes, in part ,  as fol lo l ts:

t ' rTransfer of real  propertyt  means the transfer or t ransfers
of any lnterest in real property by any method.. .Transfer
of real  property shal l  also include part lal  or successl-ve
transfers pursuant to an agreement or plan to effectuate by
part lal  or successlve transfers a transfer which would
o therw ise  be  inc luded ln  the  coverage o f  th is  a r t l c le r . . . " .

C. That the evidence warrants the concluslon that the transactl"ons were

properly aggregated and subJected to galns tax by the Audit Divlslon. Each of

the properties was operated for the common purpose of generatlng rental lncome.

Moreover,  notwithstanding pet i t ionerrs maintenance of separate records and the

nethod of separatel-y operating the three propertl"es, lt aPpears that the stePs

t,aken l-n structuring the transfers on Aprll 8, 1983 were alned at avoiding the
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one nlll lon dollar galns tax threshold. Although insurance and real estate

appralsals as wel-l as real property tax assessments lndicated dtfferent valuations

for each of the parcels, each contract of sale was drawn for an ldentlcal sel-lfng

price of $700,000.00. More speclf lcal- Iy,  in l lght of  Findlng of Fact rr8rr ,  i t

appears that prl-or negotlations had resulted ln a "package" sale of the three

propert ies to one purchaser for $2,100,000.00, that such was the lntent of  the

parties and that the creatl"on and use of three separate contracts each marked up

consistent ly as descr ibed to one-third of the $2,100,000.00 pr lce and executed

approxlmatel .y two weeks after the effect lve date of Art ic le 31-B was for the

purpose of arriving at selllng prices below the one ntlllon dol-I-ar threshold.

Such structuring belng among the ends sought to be avoided by the language of

Tax Law sect lon 1440(7),  there nas proper imposlt ion of the gains tax.

D. That constitutlonallty of the laws l-s presumed at the administrative

l-evel and thus this Connisston ls wlthout authority to pass upon the constitutlonal

issue raised by pet l t ioner.

E. That the petition of Louis Bombart is hereby denied and the denial of

clain for refund l"s sustained.

DATED: Albany, New York

DEc 13 1985
STATE TA)( COMMISSION

PRESIDENT

COMMISS


