
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

B & K R e a l t y A s s o c L a t e s

for Revislon of a Determination or for Refund
of Tax on Galns Derived from Certaln Real
Property Transfers under Art lcLe 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax Comisslon, that he/she Ls over 18 years
of age, and that on the 15th day of September, 1986, he/she served the wlthin
notlce of Declsion by certified mail upon B & K Real-ty AssocLates the
petitloner ln the within proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaLd wrapper addressed as follows:

B & K R e a l t y A s s o c l a t e s
c/o GWAFT
26L l{adlson Avenue, 16th FLoor
New York, NY 10016

and by deposltlng same enclosed ln a postpaid properly addressed wrapper in a
post offLce under the exclusLve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sal.d addressee ls the petitl.oner
hereln and that the address set forth on said lrrapper is the l-ast known addrees
of the pet i t l -oner.

Sworn to before me this
15th day of September, 1986.

purauant to Tax Law section 174



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Petitlon
o f

B & K R e a l t y A s s o c i a t e s

for RevisLon of a Determlnation or for Refund
of Tax on Gains Derlved from Certal.n Real
Property Transfers under ArticLe 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an enpl-oyee of the State Tax Comlsslon, that he/she is over 18 yeare
of age, and that on the 15th day of September, l-986, he served the wlthin
notice of Declsion by certlfied mall upon Meyer Lleberr the representative of
the petitloner ln the wlthin proceeding, bI enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol-lows:

Meyer Lleber
L24L 44 th  St ree t
Brooklyn, NY 11219

and by depositing same encl-osed in a postpaid properly addressed wrapper ln a
post offlce under the excl-uslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petitloner herein and that the address set forth on sald ltrapPer ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
15th day of September'  1986.

pursuant to Tax Law sectlon 174



STATE OF  NE I^T  YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

Septenber 15, 1986

B & K R e a l t y A s s o c l a t e s
c/o GWAFT
261 Madtson Avenue, 16th Floor
New York, NY 10016

Gentlemen:

Please cake notlce of the Declslon of the State Tax Conml.ssl.on enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminlstratlve level.
Pursuant, to sectlon(s) L444 of the Tax Law, a proceedtng Ln court to revLew an
adverse decLsion by the State Tax ComrnlssLon may be instltuted only under
Article 78 of, the Clvll Practice Law and Rules, aod must be commenced ln the
Suprene Court of the State of New York, Albany Countyr nlthLn 4 months from the
date of thls not ice.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls declston may be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt EvaluatLon Bureau
Agsessment Revlew Unlt
Buildlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxlng Bureaurs Representat,ive

Petlttoner I s Representatlve:
Meyer Lleber
L24L 44th Srreer
Brooklyn, NY 11219



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

B & K R E A L T Y A S S O C I A T E S

for Revlslon of a Deternlnation or for Refund
of Tax on Galns Derived from Certaln ReaL
Property Transfers under Artlcle 31-B of the
Tax Law.

DECISION

Petltioners, B & K ReaLty AssocLates, c/o GIJAFT, 261 l4adlson Avenue, l6th

Floor,  New York'  New York 10016, f i led a pet l tLon for revlston of a deternlnat ion

or for refund of tax on gains derived from certaln reaL property transfers

under Art icLe 3l-B of the Tax Law (Fl le No. 61701).

A hearLng was held before Dennl"s M. Gal-llher, Hearlng OffLcer, at the

offices of the State Tax Cornmlsslon, Two World Trade Center, New York' New

York, on March 6, 1986 at 1:15 P.M., wlth al l  br lefs to be subnltced by Aprl l  25,

1986. Petltl.oner appeared by Meyer LLeber, CPA. The Audit Dlvl"sl"on appeared

by John P. Dugan, Esq. (Paul A. Lefebvre, Esq.,  of  counsel) .

ISSUE

Whether the

tax returns and

penalty asserted agal"nst petltLoner for failure

pay tax due under Tax Law Article 31-B should be

to tinely flle

abated.

FINDINGS OF FACT

l. 0n March 5, 1985, followLng an audLt, the Audtt Dlvlslon issued to

pet l t loner,  B & K Realty Assoclat,es, efo Goldst ick, I ' Ie inberger,  g!  g! ,  a Not lce

of Det,ernlnatlon of Tax Due Under Tax Law Artlcle 31-B (frGal.ns Tax"), indlcacLng

gaLns tax due ln the amount of $23,786.00, plus penalty and lnterest.  Thls

notlce pertalned to an audit concernLng Marion Court Equltl.es Corp. ("Marlon
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Courttt) ' a cooperattve houslng corporatl.on to which petltloner, as sponsor

under a cooperative conversioo plan, had transferred certaln real property

located at. 62-98 Saunder Street, Queens County, New York. ThLs traosfer of the

real property fron petltioner, as sponsor, to l{arlon Court occurred on or about

Ju ly  25 ,  1983.

2. Prlor to the aforementloned transfer, requislte transferor and transferee

questionnaires had been submltted to the Audlt Dlvlslon, in response to which

the Audlt Dlvlslon had lssued to petitioner, on July 20, 1983, a Statement of

No Tax Due in connection wlth petl.tionerrs transfer of the real property to

Marion Court.

3. The Marlon Court cooperatLve converslon plan had been accepted for

f iL lng by the Attorney General-rs off lce prLor to the March 28, 1983 effect ive

date of the gal"ns tax. Numerous indlvl.dual apartnent unl"ts at Marlon Court

were subject to subscrlptlon agreements executed on or before such effectlve

date and thus, when transferred by petitloner, such units nere properly exempt

from galns tax pursuant to the trgrandfathertt provlsions of Tax Law Artlcle

31-8. However,  an October 23, 1984 Audlt  Dlvis ion audlt  revealed that ten

apartment unlts, which were not Itgrandfatheredtt as above, had been transferred

by petitioner without the fil lng of returns or paynent of gains tax. AccordLngly'

the Audlt Division determlned the tax due, plus interest, and also inposed penal-ty

for fallure to fl"le returns and pay tax on such transfersr 4rd tssued l.ts March 5,

1983 Notlce of Deterninat lon.

4. Petittoner adml.ts that returns requLred under Tax Law ArtlcLe 31-B were

not tlmely flled nor lras galns tax tlmeLy pald Ln connectlon wlth the subJect

transfers. Petitloner does not contest the tax and lnterest deternined to be due

on audit and, ln factr has pald such amounts. However, petl"tloner does contest
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the inpositlon of the penalty for late fll ing and paynent, polntLng to the fact

that the gaLns tax was, at the tine of these transfers, a relativeLy new tax

about which there were many questions and uncertaintles. Further, petitloner

asserts reliance upon the advLce of Lts tax advl"sor, a certifled publlc accountant,

that the entlre cooperatLve conversion plan, includtng all transfers of lndlvldual

aPartment units' were exempt from tax sLnce the underlying real property nas

transferred by petl.tloner, as sponsor, to Marlon Court prlor to the March 28,

1983 galns tax effective date. Flnally, petltioner notes that upon learnLng

l"ts posltlon was ln error, petltioner contacted the Audit Dlvlslon shortl-y

thereafter to schedule the audit and deternlne its gains tax ll"ablLlty.

5. Petltlonerts two princtpaLs earn thelr llvellhood through real estate

transactLons ln and around the New York City netropolitan area. Ac the hearlng,

it was adnltted that gaLns tax returns and payments due in connectlon with

lndlvldual unlt transfers subsequent to those at lssue hereln have not been

made Ln a tlnely manner, allegedly due to an tnabllity to expedltlously transfer

to Petltl"onerts accountant the lnforuation necessary to prepare such returns

and calcuLate tax due.

CONCLUSIONS OF LAW

A . That Tax Law sect lon L446.2 provl"des, l .n part  that:

"[a]ny transferor falllng to flle a return or to pay any tax wLthln
the tlne requLred by thts articLe shall be subJect to a penaLty of
ten per centum of the amount of tax due plus an lnterest penalty of
two per centum of such amount for each month of del-ay or fractlon
thereof after the expLratlon of the flrst month after such return nas
requl.red to be flLed or such tax became due, such interest penalty
shaLl not exceed twenty-fLve per centum in the aggregate. If the tax
commiseion det,ernLnes that such failure or delay was due to reasonable
cause and not due to wlllful neglect, lt shall renltr abate or wal.ve
all of such penalty and such lnterest penalty."
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B. That it is not disputed that returns were not timely flled and tax due

was not tlmely paid in connection with the ten transfers in question. There is

no evidence of wri t ten requests by pet i t ioner or i ts tax advisor for guidance

from the Audlt Divlslon regarding lndlvidual unit transfers pursuant to a cooPera-

tlve conversion plan. However, Audlt Divlsion wrltten guidel-lnes concernlng the

gains tax treatment of cooperative converslons had been issued and were avallable

I
to the publ lc.* GLven the issuance and avai labl l i ty of  these guldel ines, i t  ls

reasonable to expect that petitloner should have become aware of the responsLbilities

for fil ing and paynent, and acted thereon sooner than was the case herein. Flnally,

there is evidence that even after learnlng of such responsibll-ftles, subsequent

transfers have not been reported and tax has not been patd ln a tinel-y manner.

Accordingly, in vlew of all the facts and circumstances, it does not appear that

pet l t lonerrs faLl-ure to f i l -e and pay lras occasioned as the result  of  reasonable

cause, and penalty was properly imposed.

C. That the pet i t ion of B & K Realty Associates is hereby denied and the

penal-ty Lnposed for failure to tinely fil-e returns and pay tax when due is

sustained.

DATED: Albany, New York STATE TAx COMMISSION

sEP I 51986

For example, Department of Taxation and Finance Publ-lcatlon 588 rrQuestlons

and Answers - Gains Tax on Real- Property Transferstt ltas issued Ln August
1983. Question and Answer number 20 in such publication as well as
Technical  Services Bureau Memorandum 83-2(R), issued on August 22, 1983'
dlscuss the taxablllty of and set forth the fil lng requirements for
transferors of cooperat ive units.


