
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltl.on
o f

Ilarvey Auerbach

for Revislon of a Determlnation or for Refund
of Tax on Gains Derived from CertaLn Real
Property Transfers under Art ic le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York

County of Albany

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that,
he/she is an empl-oyee of the State Tax Cornnission, that he/she l-s over 18 years
of ager and that on the 15th day of September, 1986, he/she served the wlthin
notlce of Decislon by certlfied mail upon Harvey Auerbach the petLtioner ln the
withln proceeding, by encl-osing a true copy thereof ln a securely sealed
postpald wrapper addressed as fol-l-ows:

Harvey Auerbach
c/o Brookwood Comunities
Brookwood Dr.
Coram, NY LL727

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlee within the State of New York.

That deponent further says
hereln and that the address set
of the pet i t ioner.

Sworn to before me thls
15 th  day  o f  September ,  f986.

that the saLd addressee is the petltioner
forth on saLd wrapper is the l-ast known address

ster oat
pursuant to Tax Law sectlon 174



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Harvey Auerbach

for Revislon of a Determination or for Refund
of Tax on Gains Derived from Certain Real
Property Transfers under Art ic le 31-B of the
Tax Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an empl-oyee of the State Tax Conmrission, that he/she ls over 18 years
of ager and that on the 15th day of Septenber, 1986, he served the lrlthin
notlce of Declslon by certlfled mall upon Donald E. Freednan, the representatlve
of the petitioner ln the within proceeding, by encl-oslng a true copy thereof
ln a securely sealed postpald wrapper addressed as fol lows:

Donald E. Freedman
Berman & Freedman
1140 Frankl ln Ave.
Garden Clty,  NY 11530

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States PostaL
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the representative
of the petitioner herein and that the address set forth on sald wrapper 1s the
last known address of the representative of the petitl.oner.

Sworn to before me this
L5th day of September, 1986.

pursuant to Tax Law sectlon 174



S T A T E  O F  N E h I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E r i l  Y O R K  1 2 2 2 7

Septenber 15, 1986

Harvey Auerbach
c/o Brookwood Conmunltles
Brookwood Dr.
Coram,  NY LL727

Dear Mr. Auerbach:

Please take notlce of the Decislon of the Stace Tax Comnisslon encloeed
herewLth.

You have now exhausted your right of revlew at the admlnlstrative level-.
Pursuant to section(s) L444 of the Tax Law, a proceedLng ln court to revlew an
adverse declsion by the State Tax ComnrLeslon may be instltuted only under
Attlcle 78 of the Clvl1 Practice Law and Rulesr and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr lrlthln 4 months from the
date of this not lce.

Inqulries concernlng the conputatLon of tax due or refund allowed Ln acesrdance
with thls declsion nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Review Uoit
Bulldlng #9, State Campus
Albanyr New York 12227
Phone /l (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureauts Representattve

PetLtloner t s Representattve :
Donald E. Freednan
Bermen & Freedman
1140 Franklin Ave.
Garden Clty,  NY 11530



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of rhe Petltl.on

o f

IIARVEY AUERBACH

for Revision of a Deterninatlon or for Refund
of Tax on Galns Derl"ved fron Certaln Real
Property Transfers under Art ic le 31-B of the
Tax Law.

DECISION

Petitloner, Harvey Auerbach, c/o Brookwood Comunltl.es, Brookwood Drive,

Coram, New York LL727, f l led a pet i t lon for revlsion of a determlnat lon or for

refund of tax on galns dertved from certaln reaL property transfers under

Art l"c le 31-B of the Tax Law (FLle No. 58146).

Petltiooer, bI hls duly authorlzed representatl.ves, Bermaa & Freedman'

Esqs. (El thu Berman and Donald E. Freedman, Esqs.,  of  counsel) '  has walved a

hearlng and submitted his case for decision based on the entl.re fl"le, wlth all

br iefs to be subrnl t ted by January 13, 1986. After due considerat ion'  the

Conmlsston renders the followlng decision.

ISSUE

Whether pet l t ionerfs asstgnmenE of a contract to purchase real property

was for a conslderatlon equal to or exceedlng one niLlLon dollars, thus subjectLng

said assl.gnment to the inposltlon of gaLns tax pursuant to Tax Law Artl.cle

3 1 - 8 .

FINDINGS OF FACT

1. On July 7, 1983 petltioner, I{arvey Auerbach, ent,ered int,o a contract

to purchase from Salt Pond Associates certaln property located at Center

Morlches, Suffolk County, New York, at ,  a purchase pr lce of $2'600'000.00.



-2-

2. On March 15, L984, pet l t loner asslgned the aforementloned contract to

Steven Shulnan and l,Iark Shul-man, whLch asslgnment provlded ln partr wlth

respect to consl.derat lon, the fol lowlng:

'rthe total purchase price to be paid by the ASSIGNEES shalL
be that sun rdhlch when added to the sun paLd or to be pald to the
originaL Concract
by the ASSIGNEES... of THREE MILLION NINE HUNDRED THOUSAND
($3,900,000.00)  DOLLARS."  (enphas ls  added) .

3. The assignment provlded a breakdown of dollar amounts flowt-ng from the

Shulnans to the petltioner and to the contract vendor as follons:

To Petitloner: Amount

$  195 ,000 .00
35 ,000 .00

I  ,  200 ,000 .00
$ t , 420 ,000 .00

270 ,000 .00
200 ,000 .00

TOTAL

Notwlthstandlng thls breakdown of amountar under the terms of the asslgnment

agreement the flnal doll-ar amount to be received by petltloner, as asslgnor,

was dependant upon the actual dolLar amount of the purchase money flrst mortgage

given by the Shuluans to the contract vendor under the terms of the contract'

Thus, whi le the Schulnans were bound to pay a total  f lxed pr lce of $3'900,000.00,

the amount ultinately recelvable by petltloner couLd Lncrease or decrease

accordlng to the mortgage amount fsee Asslgnment Agreenent, Paragraph Thtrd, (F)].

4. Transferor and transferee questionnarles (Forms TP-580 and TP-581)

requlred und6r Tax Law Artlcle 31-B (rrgalns taxrr) were flled with the Audlt

Dlvl"slonr wlth petltloner requestlng a Statement of No Tax Due ln Connectlon

cert i f led check or let ter of  credit
cert l f ied check
promlssory note

To Contract Vendor:
@t

purchase money first mortgage
2 ,470 ,000 .00

$3 ,  900 ,000 .00
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rdlth the transfer by assignnent to the Shulnans. Petl"tlonerts request ltas

based upon the assertion that net consl.deratlon received for the asslgnment ltaa

less than one nlll lon dollars. The questlonnaLres lndlcated the conelderatlon

to pet i t loner as belng $1,300,000.00, and pet l t loner clalned a reaL estate

brokerage commission of $312,000.00 ln connectLon with the asslgnment,  thus

asserclng a net conslderatton recetved of $988r000.00. The real estate brokerage

comml.ssion of $312,000.00 was paid at the rate of eight percent of the total

sa les  p r ice  o f  $3 ,900,000.00

5. On Novenber 1, 1984, the Audic Dlvls ion issued to pet i t loner a Not ice

of Determlnatlon of Tax Due assertlng galns tax due Ln the amount of $1301000.00

plus penalty and lnterest. Thls amount of tax was calcuLated based upon

conslderat lon rece{ved of $1r300r000.00r wlth no al lowance nade for the brokerage

co'mntssion of $3121000.00, thus constLtuting a conslderatlon tn excess of the

one nLlllon dollar galns tax exemptlon threshold.

6. Pet i t l .oner t inely f l led a pet i t lon contest lng the asserted def ic lency,

nalntainlng that the net conslderatlon recel"ved for the assignment (1'300,000.00

less $312,000.00 = $988,000.00) was less than one ni l l lon dol lars and thus the

transfer was exempt fron galns tax.

7. The Audlt  Divls ion's posit ionr however,  ls that conslderat lon for an

assignment of a contract to purchase real property equals:  a.)  the sun paLd by

the transferee/assignee for the contract, right plus b.) the amount requlred to

be pald for the real property pursuant to the terms of the contract belng

tranferred/asslgned. Accordingly, the Audit Dl"vl,sl"on asserts that the consldera-

t lon ln the lnstant t ransactton was $3,900,000.00, and that the trangact lon

clearly l"s subject to galns tax. The amount of such tax asserted as due has
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been reduced from $130,000.00 to $98,800.00, whlch reduct lon reeults fron

all-owance of the previously noted brokerage fee, and ls computed as follows:

Amount to be paid for property per contract
Amount paid for aeslgnnent of contract
Gross conslderat lon
less: orLglnaL purchase price

brokerage fees
Gain subject Eo tax

Galns Tax Asserted As Due

$2 ,600 ,000 .00

$3,9oo, o0o.  oo
(2 ,600 ,o0o .  oo )

(312 ,000 .00 )
$  988 ,000 .00
x  . 10
$---t8;60m0

8. By lts brlef, the Audlt Dlvislon notes that petltloner clal"ned and was

al lowed credlt  for a brokerage fee of $3121000.00, which auount was calculated

by pet l t toner as a percentage (87") of  the ent ire transact lon amount ($3r900,000.00).

I t  l "s asserted that by adopt lng pet i t ionerts poslt lon, whereby the gross

considerat lon would be $1,300,000.00, the al lowable brokerage fee would be

reduced to  $104,000.00  ($1 ,300,000.00  x  .08) .  The Aud i t  D ivLs lon  main ta lns

thus not only wouLd the transfer be subject ot gains tax as a transfer ln

e x c e s s  o f  o n e  u r l l L l o n  d o l l a r s  ( $ 1 , 3 0 0 , 0 0 0 . 0 0  -  $ 1 0 4 , 0 0 0 . 0 0  =  $ 1 , 1 9 6 ' 0 0 0 . 0 0 ) ,

but the amount of tax due would actually be greater than the $98,800.00 amount

herein asserted by the Audit  Dlvis lon.

CONCLUSIONS OF LAW

A .

lnposes

of real

provides

ml11ton

B .

That Tax Law sect lon 1441, whlch became effect l"ve March 28, 1983'

a tax at the rate of ten percent upon galns derlved fron Ehe transfer

property wlthin New York State. However,  Tax Law sect ion 1443.1

that no tax shall be Lnposed lf the conslderatlon ls less than one

do l la rs .

That the asslgnment of a contract to purchase real, property constltutes
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the transfer of an l"ntereet in real property under Tax

transfer may be subJected to the tax l.mposed by Article

Law Art lc le 3l-B,

31-B (Matter of

whlch

Rlchard

and Robert  Arnol4, State Tax Comm., January 17, 1986).

C. That Tax Law sect lon 1440.1, as l"n effect on the March 15, 1984 date

of the assignment at issue herein, provlded, ln relevant part, as follolts:

" fConsiderat iont means the pr lce pald or requlred to be pald for
real property or any l"nterest therein, lesg any custonary broketage
feee related to the transfer l " f  pald by t t re transferor. . .  Consldera-
tlon lncludes the cancellation or dlscharse of an l"ndebtedness or

D. That Tax Law sect lon L443.1, as ln effect on the March 15, 1984 date of

the assLgnmentr provl.ded' ln relevant part' as follows:

'rExemptions. -- No tax shall be imposed ln the foLlowlng caaes:

1. I f  the conslderatton l -s less than one ni l l lon dol lars."
(enphasis as Ln or l .glnal) .

E. That Tax Law sectLon L443.1 was subsequent ly anended by L. L984,

900 (appaoved August 5, 1984 and effect lve Septenber 4'  1984),  to provtde'

relevant part ,  as fol lows:

ilExemptlons. -- A cotal or partial
fol lowlng cases:

exemptl"on shall be allowed ln the

l .  I f  the considerat lon is less than one ul l l ion dol lars;
provl.ded, however, for the purpose of the appllcat,lon of thl.s
exemptlon only, consideratlon shall be deemed to also include:

* t l *

(b) In the case of an asstgnment of a contract to purchase real
property, the amount required to be paid for the real- Property
pursuant to the terms of the contract belng transferred.t t

F. That upon entering into the orlglnal contract to purchase, petltloner

not only gal.ned an interest ln real propertlr to wlt an absolute rlght to

purehase the subject premisesr but he also lneurred an obltgatlon to Pay the

contract purchase pr lce of $2,600r000.00. Thereafter,  when pet i t loner transferred

ch.

1n
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hls lnterest in the real property by asslgnlng the contract, he not only

recelved $1,300,000.00 for the transfer of such interest,  but also was dlecharged

and rel-leved of his contractual obllgatlon to pay the underlying contract

purchase prlce for the property. Thus, as deflned, the consl"deration received

for galns tax purposes total led $3,900,000.00 (Tax Law $1440.1).  Accordlngly '

even after the al lowance of brokerage fees ($3t2,000.00),  the transfer at lssue

dld not quallfy for the one nl"llton dollar threehold exempt,ion provided by Tax

Law sec t ion  1443.1 .

G. Thatr f inalLy, pet i tLonerts assert ion that the aforementloned September 4'

1984 amendment to Tax Law sectlon 1443.1 (see Conclusion of Law ttg't) iodlcateg

that prlor thereto consideratlon for an assignment did not lnclude the underlylng

contract purchase prlce ls reJected. Not only does the deflnitlou of conslderatlon

under sectl.on L440.1 support such rejectlon, but also the State Executive

Department Memorandum acconpanying the passage of L. 1984, Ch. 900 (McKlnney's

1984 Sesslon of Laws of New York, pp. 3456-3463> reveals that such anendatory

language was added for the purpose of clarl"fying exlstlng law.

G. That the petitlon of Harvey Auerbach ls hereby denled and the Notlce

of Determlnat ion dated November 1, 1984 ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

sEP I 51986


