
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Robert  H. & Richard B. Arnold

for Redeterml.nation of a Deficiency or Revlslon
of a Deterrninatlon or Refund of Real Property
Transfer Gains Tax under Article 31B of the Tax
Law.

AFFIDAVIT OF MAILING

State of New York

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornmission, that he is over 18 years of age, aod that on the
17th day of January, 1986, he served the wlthin not ice of Decision by cert i f ied
mall upon Robert H. & Richard B. Arnol-d, the petitloner ln the wlthin
proceedlng, by enclosing a true copy thereof ln a securely sealed postpaid
rrrapper addressed as fol lows:

Robert  H. & Richard B. Arnold
47 GLen Cove Road
Greenvale, NY 11548

and by depositing sane enclosed in a postpald properly addressed wrapper l"n a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee ls the petltioner
herein and that the address set forth on said wrapper ls the J-ast knohtn address
of  the  pe t l t ioner .

Sworn to before me thls
17 th  day  o f  January ,  1986.

thor ized to
pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petition
o f

Robert H. & Richard B. Arnold

for Redetermination of a Deficlency or Revision
of a Determinatl"on or Refund of Real Property
Transfer Gains Tax under Articl-e 31B of the Tax
Law.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Courmisston, that he is over 18 years of age, and that on the
17th day of January, 1986, he served the hr l thin not ice of Decision by cert i fLed
nai l  upon Patr lck J.  ShooLtz, the representat ive of the pet i t loner in the
within proceedlng, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Patr lck J.  Shooltz
Coffey, McHale, McBride, Ol-sen & Shooltz
275 Broad Hollow Road
Melvi l le,  NY 11474

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper ln a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee Ls the rePresentatLve
herein and that the address set forth on said wrapper is the

of the representat lve of the pet l t ioner.

Sworn to before ne this
17th day of January, 1986.
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January 17, 1986

Robert H. & Richard B. Arnold
47 GLen Cove Road
Greenvale, NY 1f548

Gentlemen:

Please take notice of the Declsion of the State Tax Conrnisslon enclosed
herewith.

You have nolr exhausted your rlght of review at the administrative level.
Pursuant to section(s) 1444 ot the Tax Law, a proceeding in court to revielt an
adverse decislon by the State Tax Conmissl-on rnay be instl"tuted only under
Artlcle 78 of the Civil Practlce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany Countlr wl"thin 4 months from the
date of this not lce.

Ingulries concerning the computation of tax due or refund allowed in accordance
rsi th this decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgation Unit
Bullding /19, State Canpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TA)( COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Parr ick J.  Shooltz
Coffey, McHale, McBrl"de, Olsen & Shooltz
275 Broad. Hollow Road
Melv l l l -e ,  NY 11474
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

ROBERT H. ARNOLD and RICHARD B. ARNOLD

for Revislon of a Determlnatlon or for Refund
of Tax on Gal"ns Derived from Certain Real
Property Transfers under Art ic le 31-B of the
Tax Law.

DECISION

Peti t ioners, Robert  H. Arnold and Richard B. Arnold, 47 Glen Cove Road,

Greenvale, New York 11548, f t led a pet l t lon for revislon of a determinat ion or

for refund of tax derived from certain real property tranfers under Artlcle

31-B of the Tax Law (Fl l -e No. 55723).

Pet i t ioners, by their  dul-y authorized representat l .ves, Coffeyr Mcl lale,

McBr lde ,  o lsen  & Shoo l tz ,  Esqs .  (Pat r l ck  J .  Schoo l tz ,  Esq. ,  o f  counse l )  have

waived a hearing and submit their case for decislon based on the entlre flle.

After due consideration of the fil-e, the Commission renders the followlng

dec is lon .

ISSUE

Whether, for purposes of tax under Tax Law Artlcle 31-B, a contractual

right to purchase real property is an rrl,nterest in real propertyrr, the asslgnment

of which const i tutes a transfer of an interest in real property.

FINDINGS OF FACT

1. On September 9, 1985, the duly authorlzed representat ives for pet l t ioners,

Robert H. Arnold and Richard B. Arnold, and for the Audit Divislon submltted an

executed Stipulation of Facts together wlth an appendix of exhiblts Pertaining

thereto. The St ipulat lon of Facts, modlf ied herein from the or iginal  only in

regard to the nunbering of such facts and the omlsslon of those facts solely
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maklng reference to the incluslon of specific documents (the exlstence and

authent ic i ty of which documents ls not ln dispute),  is set forth herel-nafter.

In conjunct ion with the St lpulat lon of Facts, pet i t ioners, by their  authorl ,zed

representat lve, waived an oral  hearlng in this matter.

- STIPULATED FACTS -

2. 0n Februaxy 28, 1984, Benjamin Erl-ich and llenry Erlich were the owners

in fee of a parcel of property known as 44 Sea Cliff Avenue, GJ-en Cove, New York

(rrThe Property") .

3.  0n February 28, 1984, the Erl ichs signed a contract to sel-L the Property

to Metes and Bounds Realty Co., Inc. for the sum of Etght Hundred Ftfty Thousand

D o l l a r s  ( $ 8 5 0 , 0 0 0 . 0 0 )  .

4 .  On Apr i l  17 ,  1984,  Metes  and Bounds Rea l ty  Co. ,  Inc .  ass igned the

contract of  sal-e to Richard B. Arnold and Robert  H. Arnold (" the Arnolds").

5.  The assignment by Met,es and Bounds Realty Co.,  Inc. to the Arnolds was

for no considerat ion.

6. The Arnolds were the sole stockholders and princlpals of Metes and

Bounds Rea l ty  Co. ,  Inc .

7. Ou May 2, 1984, the Arnolds entered lnto an Assignment Agreement wlth

I{ohring Enterprises, Inc.

8. 0n May 31, 1984, the Arnol-ds and Mohring Enterpr ises, Inc. entered

into a Modificatl-on of Assignment Agreement.

9. Pursuant to the Asslgnment Agreement and Modlficatlon of Assignment

Agreement, the Arnolds transferred all thelr rights to the contract to l"lohring

Enterprlses, Inc. ln conslderatlon of the sum of Two Hundred Twenty-eight

Thousand Two Hundred Fif ty Dol l -ars ($228,250.00).
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10. Necessary Transferor Quest lonnaires were f l led by Erl lch.

11. A Transferee Quest ionnaire was f i led by Metes and Bounds Realty Co.,

Inc .

12. A Transferee Questionnaire in connection wlth the Assignment was filed

by Metes and Bounds Real- ty Co.,  Inc.

13. A Transferor Questionnaire was fll-ed by the Arnolds in connectlon ltlth

the transact ions wlth Mohring Enterpr ises, Inc.

L4. A Transferee Quest ionnaire was f i l -ed by Mohring Enterpr ises, Inc. in

connection wl-th the transaction with the Arnolds.

15. The Department of Taxatlon and Finance issued a Statement of No Tax

Due, A-1105-1, dated 5lLI l84 l -n connect lon with the transact ion between Erl lch

and Mohring Enterpr ises, Inc.

16. The Department of Taxation and Finance issued a Tentative Assessment

and Return, A-1105-2, dated 5/I I l84 to the Arnolds ln connect lon with the

transact ion wlth Mohring Enterpr ises, Inc.

L7. The tentative tax due was Twenty-four Thousand Five Hundred Seventy-

f  l ve  Do l l -a rs  ($24,575,00)  .

18. A Supplenental-  Return was f l led by the Arnolds on May 31, L984.

19. 0n May 31, 1984, the Arnolds pald a tax of Twenty-two Thousand Seventy-

f i ve  Do l la rs  ($22,075.00)  .

20, On May 31, 1984, the Arnolds f l led a Clain for Refund of the tax pald

by them.

2L. 0n August 20, L984, the Department of Taxatlon and Finance issued a

letter in which i t  denied the appl icat ion for a refund.
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22. 0n Septenber L2, 1984, the Arnolds f l led a Pet i t l -on to the Tax Appeals

Bureau seeking to obtain a refund of the tax of Threnty-two Thousand Seventy-fl"ve

D o l l a r s  ( $ 2 2 , 0 7 5 . 0 0 ) .

23. 0n December 5, 1984, the Tax Appeals Bureau issued a let ter lndicat ing

that the Pet i t lon had been accepted as a Perfected Pet i t ion.

24. On Apri l  16, 1985, the Law Bureau f i led an Answer to the Pet i t ion.

25. On Aprl l  11, 1985, the State Tax Comrnl"ssion issued a Not l-ce of Hearing.

CONCLUSIONS OF LAW

A. That Tax Law sect ion 1441, whlch became effect ive March 28'  1983'

i-mposes a tax on gains derived from the transfer of real property within New

York State. Tax Law sect lon 1443(1) provides that no tax shal l  be inposed i f

the considerat ion ls less than one ni l l ion dol lars.

B. That Tax Law Sect ioa I44O(7) def ines "transfer of real  propertyrr  to

mean "the transfer or transfers of any interest in real property by any method'

i n c 1 u d i n g b u t n o t ] - l n 1 t e d t o s a 1 e , e x c h a n g e , @ ! . . . . ' ' ( e n P h a s l " s a d d e d ) .

C, That,  Tax Law sectton 1440(4),  as ln effect at  the t ime of the transfer

at issue, provl .ded as fol lows:

t tr lnterestr  when used ln connect ion with real property includes
but is not l imited to t i t le in fee, a leasehold interest,  a bene-
fficumbrance, a transfer of development rights or
any other interest with the rlght to use or occupancy of real property
or the r ight to receive rentsr prof i ts or other tncome derlved fron
reaL proper ty . "  (emphas is  added) .

D. That Tax Law sect ion 1440(4) was amended by L. L984, Ch. 900, 52

(approved August 5, 1984 and effect lve 30 days thereafter) ,  whereby the fol lowl-ng

sentence was added to  sec t ion  1440(4) :

rrlnterest shall also include an option or contract to purchase real
property.  t t
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E. That petit,ionerst assignment, as cootract vendee, of the contract to

purchase real property herein was a transfer of an interest ln real property

properl-y subject to tax under Tax Law Articl-e 31-8. Petitlooersr assertlon

that the aforementioned 1984 anendment to Tax Law Section 1440(4) indlcates

that pr ior thereto a contract to purchase real property was not an rr interest ln

real property" for purposes of Art ic le 3l-B ls rejected. Not only does the

language of Tax Law sect l-ons 1440(7) and L440(4),  as quoted hereln wlth enphasls

(see Concluslons of Law t 'Bt 'and t tc") ,  support  such reJect ion, but also the

St,ate Executive Department Memorandun accompanying the passage of L. 1984'

Ch. 900 (McKinney's 1984 Session Laws of New York, pp 3456 - 3463) reveals that

such amendatory language was added for the purpose of clarifying exlstlng law.

F. That the petltion of Robert II. Arnold and Richard B. ArnoLd ls hereby

denied and the Audit  Divis lonrs denial  of  refund is sustained.

DATED: Albany, New York

JAN I ; tvuu
STATE TAX COMMISSION

PRESIDENT


