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STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Al l led Woodbrook, Inc.

for Revision of a Determinat ion or for Refund of
Tax on Gains Derl-ved from Certain Real Property
Transfers under Art l -c1e 31B of the Tax Law.

AFFIDAVIT OF MAILING

State of New York :
'  s s . :
County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Cornnission, that he is over 18 years of age, and that on the
3rd day of January, 1986, he served the within not ice of Decl"slon by cert i f ied
mal l  upon Al l ied Woodbrook, Inc.,  the pet i t ioner ln the withln proceeding, bI
encloslng a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Al l ied Woodbrook, Inc.
L64 Grafe Street
Sta ten  Is land,  NY 10309

and by deposit ing same enclosed
post off ice under the exclusive
Servlce within the State of New

That deponent further says
herel-n and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
3rd day of January, 1986.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the
forth on

said
said

addressee is the pet i t ioner
htrapper is the last known address

"& 
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pursuant to Tax Law sec t ion  174



S T A T E  O F  N E I , I  Y O R K
S T A T E  T A X  C O M M I S S I O N
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January 3, 1986

A1l led Woodbrook, Inc.
L64 Grafe Street
Staten Isl-and, NY 10309

Gentlemen:

Please take not ice of the Declsion of the State Tax Coumisslon enclosed
herewith.

You have now exhausted your rlght of review at the adninistratlve level.
Pursuant to sect ion(s) L444 ot the Tax Law, a proceeding in court  to reviel t  an
adverse decision by the State Tax Cornmisslon may be instituted only under
Article 78 of. the Civil Practlce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decisi ,on may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li.tlgation Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureauts Representat l -ve
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl_tion
:

o f
:

ALLTED WooDBRoOK, INC. DECTSION
:

for Revislon of a Deternination or for Refund
of Tax on Galns Derived from Certaln Real :
Property Transfers under Art lc le 3L-B of the
Tax Law. :

Pet i t l "oner,  Al l led Woodbrook, Inc.,  164 Grafe Street,  Staten Island, New

York 10309, f i led a peuit lon for revision of a determinat ion or for refund of

tax on galns derived from certaln real property transfers under ArticLe 31-B of the Tax

L a w  ( F i l e  N o .  5 6 7 9 7 ) .

Pet l t loner,  by i ts president,  Hyman Muss, has waived a hearing and.submits

l" ts ease for declsion based on the entLre f i le.  After due considerat ion of the

file, the Conrnission renders the following decislon.

Whether the l"nposition of tax pursuant to Tax Law Article 31-B upon the

sale of subdivlded parcels of real property improved with resldences pursuant

to a condominlum plan is constitutional-l-y permissl.ble.

FINDINGS OF FACT

1. On May 9, 1984, l {ay 14, 1984 and May 18, 1984, pet i t ioner '  Al l led

Woodbrook, Inc.,  submitted a ser ies of refund claims pertaining to taxes paid

under Tax Law Article 31-B upon l"ts sal-es of condominium unlts to various

lndivldual- purchasers. The aggregate amount of refund sought by petltioner vl"a

these claims is $9a,642,43, and each lndlvidual c l-airn contains an ident lcal

statement upon whi-ch the refund is premlsed, as follows:
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rrClal"mant submLts that the real property transfer gains tax as
applied to the Cl-ainant ls unconstltutional ln that there is an
arbitrary discriminatlon against condomlnium subdivision development
and non-condominlum development wherein the latter, up to $1r000r000
is not subject to the galns tax and the former is subject to gains
tax regardless of the cost of  the unit . r l

2.  By a let ter dated August 15, L984, the Audit  Divis ion denied in fuLl

pet l t ioner 's claims for refund. Pet i t ioner t imely f i led a pet i t ion contest lng

this denial, statlng thereln the same positlon as was set forth Ln each of the

re fund c la lns  ( re fe r  to  F ind ing  o f  Fac t  "1" ) .  On Septenbet  9 ,1985,  pe t i t ioner ,

by lts president, H;rman Muss, wal-ved a hearing and requested that the matter be

decided based upon the ent lre f i le.

CONCLUSIONS OF LAI,J

A. That section 1441 of the Tax Law, whlch became effectlve March 28,

1983, Lmposes a tax at the rate of ten percent upon gains derlved from the

transfer of real  property within New York State.

B. That Tax Law sect ion 1440(7) provides, ln part '  as fol lows:

t trTransfer of real  propertyt  means the transfer or t ransfers of any
interest in real property by any method.. .  Transfer of real  proPerty
shal-l also include partial or successive transfers pursuant to an
agreement or plan to effectuate by part ial  or successive transfers a
transfer whlch would otherwl"se be included ln the coverage of thls
articLe, provlded that the subdtvidlng of real propexty and the sale
of such subdivided parcels improved wlth residences to transferees
for use as thelr  residences, other than transfers pursuant to a
cooperatlve or condoml-nlum p1an, shall not be deemed a single transfer
of real  property."  (emphasis added).

C. That in vlew of the foregoingr petitioner rilas subject to tax uPon the

transfers of the condomlnlum units in issue, and the Audit Divlslonrs denLal- of

the claims for refund hras proper.

D. That the constitutl-onality of the laws of the State of New York ls

presumed at the adninlstratlve Ievel.



E. That the pet i t ion of

denl,al  of  pet i t ionerts cLaims

DATED: Albany, New York

JAir 0 3 19Bo
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Al l ied Woodbrook, Inc. ls hereby denied

for refund is sustal-ned.

STATE TN( COMMISSION

and the

PRESIDENT


