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STATE TAI( COMMISSIO}.I

In the }latter of the Petition
o f

Topeka Gas & Fuel,  Inc.

Hearing with Regard to a Bond Required
Sectioo 283 of Art.icle 12-A of the Tax Law.

AIT'IDAVIT OF MAITII{G
for a
under

State of l{ew York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
31st day of Decenber, 1984, he served the within notice of Decision by
certified nail upon Topeka Gas & Fuel, Inc., the petitioner in the within
proceedin$, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Topeka Gas & Fuel, fnc.
Attn: Gary Bomholt, President
420 East.  29th St.
Topeka, KS 66605

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to
31s t  day

6

pursuant to

before me this
of December, 7984.

ster oaths
Law sect ion 774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Decenber 31, f984

Topeka Gas & Fuel, Inc.
Attn: Gary Bouholt, President
420 frast- 29th St.
Topeka, KS 65505

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) Zg: qf the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conrmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries coacerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /I9, State CanBus
Albany, New York L2227
Phone / f  (518) 457-2O7O

Very truly yours,

STATS TN( CO!'MISSION

cc: Taxing Bureau's Representative



STAIE OF NEW YORK

STATE T$( COIfiISSIO}I

In the Matter of the Petition

o f

TOPEI(A cAS & I'rJEL, INC.

for a llearing with Regard to a Bond Required
Under $ection 283 of Article 12-A of the Tax
Law.

DECISIO}I

Petitioner, Topeka Gas & fuel, fnc., Attu: Gary Bomholt, Presidenx, 420

East 29th Street, Topeka, Kansas 56605, filed a petition for a hearing with

regatd to a bond reguired under ;ection 283 of Article 12-A of the Tax Law.

On July 17, 1984, petitiouer advised the State Tax Comission in writiqg

that it waived its right to a fornal hearing and requested the State Tax

Comilsion to issue a decisioa on the basis of the documents subnitted. After

due consideration, the State Tax Coqlssiou renders the following decision.

ISST'E

I'lhether tbe Audit Division properly required petitioner, as a condition of,

naintaining its registrati-on as a motor fuel distributor, to file a surety bond

in the anouat of,  $391000.00,

rl{pilrcs 0r rAcT

1. Pet l t ioner,  Topeka Gas & Fuel,  Inc. ("Topekar ') ,  is a motor fuel

distributor located in Topeka, Kansas.

2. By a letter dated June 20, 1984, the Audit Division advised Topeha

Lhat ln order to maintain its registration as a motor fueL distributor, it

would be required to post a surety bond in tbe anount of $391000.00 on or
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before August 7, 1984. This let ter was issued fol lowing the Audit  Divis ionrs

review of Topeka's current financial statement. The anount of the bond is

based upon Topekars New York Tax liability paid for the six nonth period

spanning 0ctober 1983 through March 1984.

3. Topeka filed a petition dated July 17, 1984 to contest the above-noted

bond requirenent. The petition also requested that the natter be decided by

the State Tax Commission on a submission basis without need for a hearing.

4. The sole basis upon which the Audit Division asserts the need for a

bond is that Topeka's financial statement is not an unqualified statement

certified by a certified public accountant pursuant to an audit conducted by

such accountant.

5. There is no assertion made nor any evidence to indicate that Topekats

past record for fil ing returns and paying taxes has been less than adequate,

nor is it alleged that Topeka does not meet, per infor:mation reported on its

financial statements, the tests of financial condition specified by 20 MfCRR

414.2 ( i .e.  t tcurrent rat iot t  and trnet worthtt  tests).

6. Topekars nonthly New York tax liability under Article l2-A paid for

calendar year 1983 e/as as fol lows:

January
February
March
April
May
June
July
August
September
October
November
December

Total

$  6 ,121 .00
5 ,297 .  00
5  r  920 .00
5 ,552 .00
8 ,320 .00
7 ,  o4o.0o
7 ,251 .00
6 ,118 .00
7 ,480.  oo
6,737 .oo
6 ,  120 .00
5,8oo.  0o

gz8J1e-00
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7. Topeka does not claim financial hardship or an inability to afford tbe

cost of posting a bond in the amount of $39'000.00, but naintains in seeking

waiver of the bond that the dollal sporrnt of its business in New York (as

indicated by its nonthly New York tax liability) does not justify either the

need for a bond, as requested, or the approximately $11500.00 pr ice quoted to

petitioner as the cost for preparation of a certified financial statenent.

8. By a letter dated 0ctober ll, 1984, the Audit Division extended to

Decenber 10, 1984 the due date by which the noted surety bond, if required,

must be f i led.

CONCTUSIONS OF tAId

A. That section 283 of the Tax law provides, in part..

"[t]he Lax comission may require any distributor to file with the
departnent of taxation and finance a bond issued by a surety conqrany
.. . in such amount as the tax connission may f ix,  to secure the
paynent of any sums due from such distributor pursuant to lArticle
12-A], The tax commission may require that soih a bond be filed
before a distributor is regi.stered, or at any tine when in its
judgment the same is necessary as a protection to the revenues under
[Art ic le 12-A] .  r '

B. That 20 NYCRR 414.L(c),  ef fect ive January 19, 1984, provides as

fol lor+s:

"(c) The] departnent, ia order to protect article 12-A revenues, will
periodically review the financial status of registered distributors
and may, at any tine subsequent to registration of any person, as a
distribr.rtor, require any such distributor to submit to the departnent
a complerted:

(1) motor fuel  distr ibutor infor:nat ion report  ( form TP 187.f6);
and

(2) current unqualified financial statement certified by a
certified public accountant pursuant to an audit conducted by hin.tt a

Said regulat ion, at  subdivis ion (d),  further provides, in relevant part ,  as

fol lows:



-4-

"[i]f any distributor fails to deet in full the requirements of
subdivision (c) (2) of this section, a bond equal to six monthg tax
liability will be required of such distributor regardless of the net
worth or fiuancial status of such distributor. In cases where aa
applicant or distributor shows financial hardship by reason solely of
the reguirenents of subdivieions (b) (2) and (c) (2) ot this section
that the unqualified financial statement be certified by a certified
public accountant, the State Tax Comission, on petition, either
through tbe hearing process or oD the notion of the State Tax Comission,
nay permit  a l icensed publ ic accourtant,  not a cert i f ied publ ic
accountant,  to cert i fy such f inancial  statenentt t .  [20 ] IYCRR 414.1(d);
emphasis added. I

C. That petitioner has not subnitted, as required, an unqualified financial

statement certified by a certified public accountant pursuaDt to an audit

conducted by such certified public accountant, the purpose of wbich is to

provide indepeadent verification of the reliability of a distributorrs financial

statements and, in turn, its financial condition. Furthernore, there is no

evidence indicating an intent by petitioner to file such certified statement,

either notv or in the future. Accordingly, in the absence of such a statenent,

the Audit Division properly reguired the fil ing of a bond egual to six uonths'

tax liability, notwithstanding the volume of petitionerts business in New York.

Matter of Dave Reisdorf Inc. ,  State Tax Conm.,  September 10,  1984.

D. That the petition of Topeka Gas & Fuel, fnc. is hereby denied and the

requirement of a surety bond in the amount of $39,000.00 as a condition of

contiaued registration as a motor fuel distributor is sustaiued.

DATED: Albany, New York STATE TN( CO}II{ISSION

DEC 31 1984
PRESIDENT


