
STATE OF

STATE TAX

NEI,J YORK

COMMISSION

In the Matter of the Pet l t lon
o f

Tenneco Oi l  Co.

for Redeternination of a Deflciency or Revislon
of a Determination or Refund of Motor Fuel Tax
under Artlcle 12A of the Tax Law for the Period
9 l$r - r l l82 .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

DorLs E. Steinhardt, being duly sworn, deposes and says that he/she Is an
employee of the State Tax Coqmission, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he/she served the withln not lce of
Decision by cert i f led nal l  upon Tenneco Oi l  Co.,  the pet i t ioner ln the wlthln
proceedlng, bY enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Tenneco Oi l  Co.
P.O.  Box  76045
Atlanta, GA 30328

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee ls the petitloner
herein and that the address set forth on saLd wrapper ls the last knolrn address
of the pet i t ioner.

Sworn to before me thLs
18th day of February, 1986.

inLster oaths
pursuant to Law sect ion 174



STATE OF

STATE TAX

NE!il YORK

COMMISSION

In the Matter of the Petl-tlon
o f

Tenneco O11 Co.

for RedetermLnatlon of a Deflciency or Revislon
of a Determlnation or Refund of Motor Fuel Tax
under Artlcle LZA, of the Tax Law for the Perlod
9 / 8 1 - 1 r / 8 2 .

State of New York :
s s .  :

County of Albany :

Dorls E. Stelnhardt,  belng duly sworn,
employee of the State Tax Comml-ssl"on, that
that on the 18th day of February, 1986, he
by certifLed nall upon Ronald E. Raven, the
the withln proceedlng, by encloslng a true
postpald l rrapper addressed as fol lows:

Ronald E. Raven
6375 Queens M111 Rd.
Mabelton, GA 30059

deposes and says that he/she ls an
he/she ls over 18 years of age, and
served the within notlce of Declslon

representatlve of the petltloner ln
copy thereof ln a securely sealed

AFFIDAVIT OF MAILING

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitloner hereln and that the address set forth on said wrapper ls the
last knotrn address of the representative of the petltloner.

Sworn to before me this
18th day of February, 1986.

to ls ter oaths
sec t lon  174
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February 18, 1986

Tenneco Oil Co.
P.O.  Box 76045
Atlanta, GA 30328

Gentlemen:

Please take notLce of the DecisLon of the State Tax Commission enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstrative level.
Pursuant to sectlon(s) 288 of the Tax Law, a proceeding in court to revlew an
adverse decl-sion by the State Tax Commlsslon nay be lnstituted only under
Article 78 of the Clvll Practice Law and Rules, and must be con'menced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not lce.

InguLries concerning the computatton of tax due or refund all-owed ln accordance
with this declsion may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltlgatlon Unl.t
Bul ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours r

STATE TAX COMMISSION

Petl t ioner t  s Representat ive
Ronald E. Raven
6375 Queens !1i11 Rd.
Mabelton, cA 30059
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet l t ion

o f

TENNECO OIL COMPAI.IY

for Redeterminat lon of a Def ic lency or for
Refund of Motor Fuel Tax under Artlcle 12-A
the Tax Law for the Period September, 1981
through November, L982.

l,Ihether the Audlt Dlvision properly classified

to Doug-Long, Inc. as rrmotor fuelrr  which is subject

sect ions 284, 284-a and 284-c of the Tax Law.

FINDINGS OF FACT

1 .  O n  A u g u s t  1 7 ,  1 9 8 3 ,

(here ina f te r  r rpe t i t ioner t ) ,  a

Fuel Tax Law which determined

pet l t loner to Doug-Long, Inc.

DBCISION

jet fueL sold by pet i t ioner

to the taxes inposed by

the Audit Divl"sion issued to Tenneco Otl Company

Notice of Determinat,ion of Tax Due Under Motor

tax due on 116,367 galLons of Jet fuel- sold by

for the period Septenber, 1981 through Noveuber,

o f :

Pet i t ioner,  Tenneco 0i1 Conpany, P.O. Box 76045, At lanta, GeorgLa 30328'

f l led a pet i t lon for redeterminat ion of a def lc iency or for refund of motor

fuel tax under Article 12-A of the Tax Law for the period September' 1981

through November, 1982 (Fl le No. 48779).

A fornal hearing was held before Brian L. Frlednan, Ileartng Officer, at

the off tces of the State Tax Conmlsslon, Bul l -dlng l l9,  State Off lce Campus'

A lbanyr  New York ,  on  JuLy  22 ,1985 a t  1 :15  P.M.  Pet i t ioner  appeared by  Rona ld  E .

Raven, Esg. The Audit  Divis lon appeared by John P. Dugan, Esq. (Thonas Saccar

E s q . ,  o f  c o u n s e l ) .

ISSUE
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L982. The applicable tax on the sald Jet fuel wa6 assessed at the rat,e of

eight cents per gal l -on, result ing ln a total  tax due of $9,309.36'  plus penalty

o f  $2 ,093.39 ,  fo r  a  to ta l  due o f  $11,402.75 .  The sa id  Not lce  o f  Detern ina t lon

explained that lts issuance resulted from a field audit of Doug-Long, Inc. for

the perlod September, 1981 through February, 1983 and that tax was deternined

to be due on that portion of jet fuel whtch Doug-Long, Inc. had purchased from

peti t loner and had resold to f lxed base op". . t iot"  for use ln alrcraft .

2.  Pet i t ioner ls a dlstr lbutor of motor fuels registered pursuant to the

provlstons of Article 12-A of the Tax Law, havlng been assigned Reglstratlon

Number 1"17574. Doug-Long, Inc. ls a registered distr ibutor of diesel motor fuel

and, slnce March, 1981, has been regLstered as a distr lbutor of propane.

3. There are three separate grades of kerosene, known as K-1' K-2 and

Jet A. K-l ls hlghJ.y reflned kerosene whlch is suitable for use ln home space

heaters since l-t produces fewer pol-Lutants than the other grades. K-2 is most

often used in kerosene lanterns and outdoor kerosene heaters and ls also used

as a solvent and as a dlluent for dlesel fuel. Jet A ls kerosene whtch meets

the jet  fuel-  specif lcat ions for aLr l lnes.

4. Petltioner transports a product known as Buckeye 82 from lts Gulf

Coast Reflnlng Center to its Baldwinsvllle, New York t,erntnal through the

Buckeye Plpel ine. Buckeye 82 meets both the Jet A and K-2 specif icat ions.

When the Buckeye 82 comes into the terminal vla the plpeline, it is stored In a

tank desl-gnated as Tankage One. For the perlod at lssue, that portl"on of the

Buckeye 82 whlch rilas to be sold by petittoner as jet fuel rrent through a

three-stage fLLttatlon process before golng through a loading rack and into the

truck of a customer. The Buckeye 82 which was sold by petltloner as K-2 or

domestic kerosene passed from the storage tank dlrectly to a loadlng rack without'
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being fl"ltered. At the Baldwinsville, New York termlnal, petitLoner has an

automated loadlng rack which dlspenses gasollne, Jet A and K-2 kerosene. A

customer purchases one of the aforesal-d products by pulllng his truck to the

proper product stop and puttlng his credit card into the automated termtnal at

whlch time he receives a bitl- for the product purchased. Since the product sold

as jet fuel is sold on a longer term contract than the K-2 kerosene; the price

per gal lon of the jet  fuel  wi l l  of ten dl f fer f rom that of  the kerosene. The

Buckeye 82 ts not combined with any other product by petitloner prlor to Lts

be ing  so ld  as  je t  fue1.

5 .  On August  20 ,  1984,  pe t i t ioner  h i red  E.  W.  Saybo l t  &  Co. ,  Inc . '  an

independent laboratoryr to take five gal1-ons of fuel fron the loading rack of

the jet fuel and flve gallons from the loading rack of the product sold as K-2

kerosene to test each product for gravl-ty, weight per unlt, volume, color and

dlstil-Lation to deternine whether the products were the same. The results of

this analysis show that the products sold as Jet fuel and as kerosene are the

same product.

6. Gasol-ine is used in lnternal combustion engines and is lgnited by

applying a spark. Jet kerosene fuel and dlesel motor fuel  are not igni ted, but

are combusted through temperature and pressure. The basic difference between

jet kerosene fuel and diesel motor fueL ls that jet  kerosene fuel ls l lghter ln

gravity, burns more easily and ls a more highly reflned product.

7. From March 13, 1981 through February 15, 1983, the audl. t  per iod of

Doug-Long, Inc.,  pet i t ioner sold to Doug-Long, Inc. 278,088 gal l -ons of product

that was tnvoiced as kerosene and 3171816 gal lons of product involced as Jet A

fuel. 0f the product lnvoiced as Jet A fuel, 116 1367 gal,Lons \f,ere sold by

Doug-Long, Inc. to f ixed base operators for use in aircraft .  The renaLnLng



-4-

Jet A fuel was sold by Doug-Long, Inc. at its truck stop or was sold to heatLng

oi l  Jobbers for use ln domest lc heat ing unlts.

8. The Audit Divtsion relies on a memorandum of lIay 15, 1956 fron John J.

Purcell, Assistant Director of the Miscellaneous Tax Bureau, to motor fuel

dlstributore whlch states that "Jet fuel, Turbo fueL and other slnilar fuels

presently bel"ng used by air transportatlon companles, have been claesifled as a

motor fuel.r' Petitioner cont,ends that, at the tlme of the lseuance of the

aforesaid memorandum, most airplanes were of the turbo propeller varlety which

used avlation gasoline, a product suitable for lnternal combustlon englnes.

Petltioner further contends that lts Jet fuel product ls pure kerosene whlch ls

not bLended or compounded wlth any other product and that kerosene ls speclflcally

included wlthin the definitlon of "dlesel- motor fuel" Ln sectl,on 282-a of the Tax

Law and ls specifically excluded from the deflnltlon of rrmotor fuel" in sectlon

282(2) of the Tax Law.

CONCLUSIONS OF LAT'I

A. That sectj.on 282-a of the Tax Law provides as follows:

'rAs used ln thls sectlon, tDlesel motor fuelt [eans crude oiJ. and
motor fuel commonly used ln the operatlon of an engLne of the DleseL
type. The provislons of this sect ion shal l  be control l ing wlth respect
to rDlesel motor fuel ,r  whenever they are ln conf l ict  wlth the provlsions
of the other sect lons of thls art ic le.  In al l  other respects such other
sect lons shal l  apply to Dlesel motor fuel  ae wel l  as to other motor fuels. t '

2 0  N Y C R R  4 2 O . I ( b ) ( 1 )  p r o v t d e s :

t'Diesel motor fuel means kerosene, crude oil ' fuel oil and motor
fuel- comrnonly used in the operatlon of an englne of the dlesel type."

B. That sectLon 282.2 of the Tax Law provides as foll-ows:

"rMotor fuelr  means gasol ine, benzol or other product '  ry! .
kerosene and crude oil, which ls suitabl-e for use Ln oPeratlon of a
rotor 

"ehl-cle 
engine, but if kerosene or crude oll is compounded or

mlxed wlth any other product or products, and the resul-t,ing compound
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or mlxture ls suitable for use ln the operatlon of any such motor
vehicle engine, such resulting compound or mixture in tts entlrety
sha l l  be  a  rmotor  fue l r . r '  (Enphas ls  added. )

C. That the product known as Buckeye 82 is kerosene and the sale of

Buckeye 82 by petltloner to Doug-Long, Inc. nas a sale of diesel motor fueL and

not a sale of motor fuel .

D. That sect lon 282-a of the Tax Law provides, in pert inent part :

rrAny person who makes retail sal-es of Diesel motor fuel- ln thls
state, any person who purchases or stores ln bulk Diesel- motor fuel
used ln whole or in part to operate any motor vehlcle owned, leased
or operated by him, and any person registered as the owner under the
vehicle and traffic law of a motor vehicle usLng Diesel motor fuel
which is operated on the publ ic highways of thls state.. . '  shal l -  be a
distr ibutor within the meaning of thls art ic le.

* * *

Such persons sha1l pay a tax on the amount of such retall- sales and
o n  t h e  a m o u n t  o f  s u c h  u s c r . . . r r .

The terms "retail sale" and "bulk purchase'r are defined in 20 NYCRR 420.L(b) (2)

and (3) as fol lows:

"Retail sale means making or offerlng to make any sale to a
consumer of such fuel which is deltvered directly to a motor vehicle
for its operation on the public highways; thus either delivery into
the fuel  tank of a motor vehicle,  or into a drum, can, barrel ,
auxillary tank or other receptacle on a diesel-powered motor vehlcle
from which fuel  is suppl ied dlrect ly to a vehlcle,  Ls a retal l  sale.

Bulk purchase means any purchase of dlesel motor fuel by a
consuner to whom such fuel has not been sold at retall."

E. That pet i t ioner is not a distr ibutor of diesel motor fuel  and l ts sale

of Buckeye 82 to Doug-Long, Ine. rras not a retail sale subJect to the taxes on

dl"esel- motor fuel lnposed by sections 282-a, 282-b and 282-c of the Tax Law.
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F. That the petitlon of Tenneco 011 Company is granted and the Notlce of

Determination of Tax Due Under Motor Fuel Tax Law issued August 17' 1983 is

cancel led ln ful l .

DATED: Albany, New York STATE TA)( COMMISSION

FEB 181$86
PRESIDENT


