
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

Simon 0i1 Cornpany, Inc.

for a Hearing with Regard to a Bond Required
under Sect ion 283 of Art ic le 12-A of the Tax Law.

AIT'IDAVIT OF IIAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 12th day of August,  L983, she served the within not ice of Decision
by cert i f ied mai l  upon Sirnon 0i1 Company, Inc.,  the pet i t ioner in the within
proceedinSr bY enclosing a true copy thereof ln a securely sealed postpaid
vJrapper addressed as fol lows:

Simon 0i1 Company, Inc.
c /o  Eugene D imet ,  V .P.
1316 Main Street
N iagara  FaI Is ,  NY 14301

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
12th day of August,  1983.

.IU';IIICS.TZED TO ADMINISTER
i;;ii* PURSUANT To TAx IJAIr
SECTION 1.74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Simon Oil Conpany, fnc. ATT'IDAVIT OT MAIf,ING

for a Hearing with Regard to a Bond Required
under Sect ion 283 of Art ic le 12-A of the Tax Law.

State of New York
County of Albany r

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Departnent of Taxation and Finance, over 18 years of age, and
that on the 12th day of August,  1983, she served the within not ice of Decision
by certified mail upon lawrence H. Levin the representative of the petitioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Lawrence H. levin
Sel igman, Sunshine & Co.
3972 lTap\e Road
Amherst, NY 14226

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn
t

to before me this
day of August, 1983.

Oi,?ils I'UB.SIJAI'IT I0 TAX IrAW
SEC?ION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12?27

August 12, 1983

Simon 0i1 Company, Inc.
c /o Eugene Dimet ,  V.P.
1316 Main Street
Niagara Fal ls ,  NY 14301

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative Ievel.
Pursuant to sect ion(s) 283 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone /t (518) 457-2070

Very truly yours,

STATE TN( CO}IIfiSSION

cc: Pet i t ionerts Representat ive
lawrence H. levin
Sel ignan, Sunshine & Co.
3912 Maple Road
Amherst, NY 14226
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

srMoN 0II, CoMPANY, INC.

for a Hearing with Regard to a Bond Required
under Sect ion 283 of Art ic le 12-A of the Tax
Law.

DECISION

Pet i t ioner ,  S imon 0 i1  Company,  fnc . ,  1316 Main  St ree t ,  N iagara  Fa l l s ,  New

York 14301, f i led a pet i t ion for a hearing with regard to a bond reguired u'rder

sect ion 283 of Art ic le 12-A of the Tax Law.

A formal hearing was held before Dennis 11. Gal l iher,  Hearing Off icer,  at

the off ices of the State Tax Commissi-on, Bui lding 9, State Off ice Canpus,

Albany, New York, on June 6, 1983 at 9:00 A.u. Pet i t ioner appeared by i ts

V ice-Pres ident ,  Eugene D imet ,  and by  Se l igman,  Sunsh ine  & Co. ,  C .P.A. ' s  (Lawrence

H.  lev in ,  c .P .A. ) .  The Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esq.  (Thonas

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether the Audit Division's determination that petitioner is required

to file a surety bond to secure the payment of motor fuel tax as a condition of

maintaining i ts registrat ion as a motor fuel  distr ibutor should be sustained.

FINDINGS OF FACT

1.  On JanuarY 27 ,1983,  the  Aud i t  D iv is ion  issued to  pe t i t ioner ,  S inon

0i1 company, rnc.,  a Not ice to Distr ibutors of Gasol ine, together with a

(blank) Motor FueI Distr ibutor Information Report  (Form TP-187.16).  This

Notice requested petitioner to complete and return by February 28, 1983 the
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Distr ibutor Information Report ,  together with i ts most recent cert i f ied f inancial

statement, in order that the Audit Division could make a deternination as to

the need for and amount of a surety bond from petitioner as security for the

payment of motor fuel  tax.

2. On or about February 25, 1983, pet i t ioner returned i ts (conpleted)

Distr ibutor Information Report ,  together with i ts consol idated f inancial

statements for the f iscal  years ended August 31, 1981 and August 31, 1982.

These consolidated financial statements included the accounts of both petitioner

and i ts whol ly-owned subsidiary,  Gas-N-A11, Inc. (with al l  s igni f icant inter-

company transactions elininated) and, though uncertified, had been reviewed by

cert i f ied publ ic accountants. 1

3. By a let ter dated AprI I  22, 1983, the Audit  Divis ion advised pet i t ioner,

in pert inent part ,  as fol lows:

rrAn analysis of your financial statement which was sent with Form
TP-187.16 discloses that the current rat io (current assets divided by
current l iabi l i t ies) and/or the net worth do not meet our establ ished
cri ter ia in relat ion to the potent ial  tax l iabi l i ty.

As a condition of your continued registration as a motor fuel distri-
butor,  i t  wi l l  be necessary for you to post a surety bond in the
amount of.  $4261000. The necessary bond forms and information are
a t tached.

Fai lure to post the surety bond by June 1, 1983 wi l l  result  in the
cancel lat ion of your registrat ion as a motor fuel  distr ibutort t .

1  
A  

"o r r " r  
le t te r  f rom se l igman,  sunsh ine  & co . ,  c .P .A. ' s ,  da ted  Decenber  23 ,

L982, stated that their  review of the August 31, 1982 consol idated f inancial
statements indicated such statements required no mater ial  modif icat ions in
order to be in conformity with general ly accepted account ing pr inciples. This
same conclusion was reached by predecessor accountants reviewing the August 31,
1981 consol idated f inancial  statements in a report  dated December 10, 1982.
Pet i t ionerts f inancial  statements, as submitted, have been accepted by the
Audit  Divis ion, with a requirement for cert i f ied f inancial  statements not being
imposed unt i l  1984. Accordingly,  pet i t ioner 's arguments relat ing to the high
cost of a cert i f ied f inancial  statement are not relevant to the issue of a bond
required for maintaining registrat ion in the current year (19s3).
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4. By a let ter dated l lay 6, 1983, pet i t ioner requested a hearing with

regard to the above-noted surety bond being required by the Audit Division.

5. s imon 0i1 company, rnc. ("simon oi l r ' ) ,  began doing business in or

about 1921 and has been in business cont inuously since that t ime. Simon 0i1 is

engaged in the business of distr ibut ing gasol ine to service stat ions pursuant

to contracts with such stat ions.

6. In i ts ear ly years, Simon Oi l  suppl ied only a few service stat ions.

I ts business has grown substant ial ly through the years and, at present,  Sinon

Oil  distr ibutes gasol ine to approximately one hundred service stat ions, with

this number expected to increase to approximately one hundred twenty stations

in the near future when it assumes responsibility for supplying gasoline to all

Sun 0i1 Company service stat ions in Erie and Niagara count ies. This addit ion

of the Sun OiI Service Stations will also result in an extension to the duration

of supply contracts between Sun 0i1 and Simon OiI .

7 .  In or about L979, Simon Oi l  decided to invest in rrretai l  out lets 'r

sel l ing convenience foods and gasol ine. This decision was prompted by an

industry-wide movement toward diversification, and involved an investnent by

Simon 0i1 in excess of two mil l ion do11ars.

8 .  s in ron  Oi l ' s  who l ly -owned subs id ia ry ,  Gas-N-A l l ,  rnc . ,  opera tes  the

retai l  out lets (eight such out lets were in operat ion as of August 31, f982).

The investment in these out lets was made by Simon Oi lrs ut i l izat ion of approxi-

mately one million dollars of its own money, with the balance (approximately

one mil l ion dol lars) consist ing of loans from banks. Approxinately $250r000.00

to $300,000.00 of these loans have been repaid by Simon Oi l .  The real property

upon which the retail outlets are situated is owned by Simon 0i1 (and carried

on i ts books),  whi le furnishings, inventory and equipment,  etc. ,  of  the retai l

out lets are owned by Gas-N-Atl  (and carr ied on i ts books).



-4 -

9, Losses have resulted during the r fstart  uptr  per iod, as expected by

Simon Oi l ,  on i ts investment in the retai l  out lets.  However,  according to

testimony, this investment is nearing a breakeven point and it is projected

that the next financial statements will indicate a profit being generated by

the retai l  out lets.

10. The Audit Division introduced in evidence a document entitled Solutions

To Motor Fuel Distr ibutors Re-Registrat ion Problems, which provides guidel ines

to be utilized by Audit Division personnel when reviewing llotor FueI Distributor

Information Reports and determining the need for and amount of a surety bond

from motor fuel  distr ibutors in order to register or maintain registrat ion.

These guidelines set forth a current ratio test (current assets divided by

current l iabi l i t ies) and a net worth test,  each of which must be met in order

to avoid the Audit  Divis ionrs assert ion that a bond is required. Said tests,

and the corresponding solution or action to be instituted by the examining

agent for the Audit  Divis ion i f  ei ther test is not met,  are stated as fol lows:

T e s t s :

' ra.  )  The current rat io

b . )  The ne t  wor th  i s

So lu t ions :

b . )  f f  cur ren t  ra t io  i s  a t
cover 6 months l iabi l i ty,

The guidelines further specify

resolved on an individual basis

i s  l e s s  t h a n  1 : 1 .

insuff ic ient to cover 6 months tax l iabi l i ty. i l ;

least 1:1 and net worth is inadequate to
request bond for the di f ference".

that any exceptions to the policy would be

after consultat ion.

"a .  )  I f  cur ren t  ra t io  i s  less  than 1 :1 ,  reques t  bond fo r  d i f fe rence
between curuent assets and current liabilities notwithstanding the
adequacy of net worth to cover 6 months tax liability. rf net worth
is less than 6 months tax liability, bond should be required for the
difference plus the anount of the difference in the current ratio
c r i te r ia .
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11. An examinat ion of Sirnon 0i1's f inancial  statements (specif ical ly for

the fiscal year ended August 31, 7982) and its Motor Fuel Distributor fnformation

Report with respect to the above tests reveals the following information:

c u r r e n t  a s s e t s  :  $ 1 1 6 0 1 1 5 1 1 . 0 0  _  . 7 9  ( c u r r e n t  r a t i o )
current l iabi l i t ies z WS no 

- 
1

net  wor th  (assets  less  l iab i l i t ies )  =  $1 ,4391676.0O
pr io r  s ix  nonthrs  motor  fue l  tax  =  $  7611360.16

12. The Audit  Divis ion admits that Sinon OiI  c lear ly passes the net worth

test,  but not the current rat io test.  Accordingly,  the Audit  Divis ion asserts

i ts request for a bond in the amount of $426,000.00 on the basis of the di f ference

between current assets and current l iabi l i t ies ($4251942.00; rounded upward to

9426,000.00)  .

13. Sinon 0i1 has never before been required to post a bond for the

payment of motor fuel taxes and objects to the requirement of such a bond. In

support  of  i ts object ion to a bond, Simon Oi l  points to an unblemished record

of col lect ion, f i l ing of returns and payment of taxes over a period of s ixty-two

years of doing business. During i ts history, Simon Oi l  has never missed a

payment to i ts suppl iers or a discount on suppl ies offered by i ts suppl iers.

14. Sinon Oi l 's v ice-president,  Eugene Dimet,  test i f ied that Sinon Oi l  has

always been a prof i table business, with the possible except ion of only two

years. Furthermore, pr ior to i ts investment in the retai l  out lets in 7979,

Sinon 0i1 was described as a "cash richil cornpany. fts financial statenent for

the  f i sca l  year  ended August  31 ,  1979 showed cur ren t  asse ts  o f  $112541889.64 ,

a s  o p p o s e d  t o  c u r r e n t  l i a b i l i t i e s  o f  $ 6 3 3 1 4 5 9 . 5 1  ( c u r r e n t  r a t i o  o f  1 . 9 : 1 ) .

15. With respect to its investrnent in the retail outlets, Simon 0i1

maintains it could have financed the venture with long-term debt rather than

with its own funds and thus, while incurring additional interest expense, could

have maintained a more favorable current rat io.  I t  also notes the project ion

that its next financial statements will indicate a profit on this investment,
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and a lso  pro jec ts  an  add i t iona l  $250r000.00  o f  ne t  p ro f i t  w i l l  be  ga ined when

it  assumes supply responsibi l i ty for the addit ional Sun 0i1 Company service

stat ions, s ince l i t t le addit ional expense is ant ic ipated in undertaking such

responsibi l i t ies (see Finding of Fact "6").  No date for such undertaking was

spec i f ied  by  S imon 0 i1 .

16. Pet i t ioner notes that a part  of  i ts business is the purchase and sale

of real  property.  Real property,  as ref lected on Simon OiI 's f inancial  statenents

(including the real property owned by Simon 0i1 and on which the retail outlets

are si tuated),  is valued at $399,554.00, with no long-tern debt attr ibutable to

such property.  Pet i t ioner thus asserts that al though carr ied on the books as a

f ixed asset (property,  plant and equipment) rather than as a current asset,

such property should be considered as having a current nature.

L7. Pet i t ioner maintains that al though i t  is f inancial ly capable of

securing a bond in the amount of $4261000.00, such a requirement would cost

pet i t ioner approximately $8r000.00, and would cause di f f icul t ies in pet i t ioaerrs

business relat ionships with i ts bankers, suppl iers and customers. Pet i t ioner

maintains a difficulty in obtaining such a bond involves an alleged requirement

by bonding companies that they be given f i rst  pr ior i ty on pet i t ioner 's assets

in the event of a default, and also that the fil ing of such a bond casts doubts

on the f inancial  stabi l i ty of  the f i ler.  Final ly,  pet i t ioner notes that i t

meets the net worth test specif ied in the Audit  Divis ionrs guidel ines (net worth v.

six month's tax l iabi l i ty)  and suggests a comparison of total  assets to total

l iabi l i t ies (net worth),  rather than the current rat io test,  as a fairer test

of i ts f inancial  condit ion.

18. The Audit  Divis ion asserts,  by contrast,  that the guidel ines ut i l ized

are reasonable and are appl ied in the same manner to al l  d istr ibutors applying

for registrat ion or re-registrat ion. I t  is further noted that pet i t ioner is

not being forced out of business under the bond requirement sought, but rather
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is faced with the al ternat ive business choices of ei ther purchasing the bond

and naintaining i ts registrat ion, readjust ing i ts assets to ref lect a more

favorable current rat io ( thus avoiding the need for a bond),  or not maintaining

i ts registrat ion and paying the tax to i ts suppl ier when the gasol ine is

purchased. Final ly,  the Audit  Divis ion asserts the current rat io test is

appropriate since current assets represent an inrmediate source of funds to

protect the (state's) revenues, whereas f ixed assets, whi le subject to the

imposit ion of l iens, are not general ly a l iquid or ready source of funds.

CoNCLUSIONS 0F tAht

A. That sect ion 283 of the Tax Law, in pert inent part ,  provides:

"[ t ]he tax comnission may require any distr ibutor to f i le with
the department of taxation and finance a bond issued by a surety
company.. . in such amount as the tax commission may f ix,  to secure the
payment of strms due from such distr ibutor pursuant to lArt ic le 12-A].
The tax commission may require that such a bond be filed before a
distr ibutor is registered, or at  any t ine when in i ts judgement the
same is necessary as a protect ion to the revenues under [Art ic le
1 2 - A l  .  " .

No regulations have been promulgated by the Cornmission with respect to section

283.

B. That whi le the Audit  Divis ionrs guidel ines are not unreasonable,

this Cornmission is not obl igated to sanct ion the Audit  Divis ion's appl icat ion

thereof in each instance. In determining the need for and amount of a bond as

security for the payment of sums due pursuant to Article L2-A, consideration

wi l l  be given to the distr ibutor 's overal l  f inancial  s i tuat ion. The judicious

exercise of discret ion after reviewing al l  relevant factors may al low, in certain

instances, a departure from the use of the current ratio and/or net worth

versus six monthts tax t iabi l i t ies standards in making such a determinat ion.

C. That in view of al l  the facts and circumstances presented herein,

the f i l ing of a bond in this case (and at this t ime) is not required. We note
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specif ical ly pet i t ioner 's long history of f inancial  solvency and stabi l i ty,  i ts

establ ished record of t imely f i l ing of returns and payment of taxes, and i ts

real estate holdings total l ing approximately $4001000.00 acquired by the

expenditure of its own funds in connection with its investment in the retail

out lets (causing the present short fal l  in i ts current assets)2. Accordingly,

al though pet i t ionerts current assets do not equal or exceed i ts current

l iabi l i t ies, there exists suff ic ient securi ty in view of pet i t ioner 's ent i re

f inancial  s i tuat ion to al low cont inued registrat ion without the f i l ing of a

bond.

D. That the petition of Sinon Oil Conpany, fnc. is hereby granted aad the

revocat ion of i ts registrat ion (as cal led for in the Audit  Divis ion's let ter of

April- 22r 1983; see Finding of Fact "3"), together with the requirement of a

bond in  the  amount  o f  $4261000.00 ,  i s  cance l led .

DATED: Albany, New York STATE TAX COMMISSI0N

Augus t  12 ,  1983

2 
Thi,  decision does not confer upon pet i t ioner 's real  estate holdings the

status of current assets, but merely recognizes that this real  estate is not
encumbered by long term debt, is owned by and carried on the books of Sinon
0i1 and not on the books of i ts subsidiary,  and is readi ly avai lable as securi ty
in the event Simon 0i1 should encounter future difficulties in the payment of
i t s  taxes .


