
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Dave Reisdor f ,  fnc.

for a Hearing with Regard to a Bond Required under
Section 283 of Article 12-A of the Tax Law.

AIT'IDAVIT Otr' MAITING

State of New York )
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
10th day of Septenber, 7984, he served the within notice of Decision by cert i f ied
mail upon Dave Reisdorf, Inc., the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Dave Reisdorf, Inc.
16 Clinton Street
P .0 .  Box  288
Batavia, NY 14020

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
10th day of Septenber,  7984.

r ized to s
pursuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 10, 1984

Dave Reisdorf, Inc.
16 Clinton Street
P .0 .  Box  288
Batavia, NY 1402A

Gentlemen:

P1ease take notice of the Decision of the State Tax Comnission enclosed herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 283 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Comnission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision nav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York L2227
Phone // (518) 4s7-207a

Very truly yours,

STATE TAX COMMISSION



STATE OF NE!il YORK

STATE TN( COMMISSION

In the Matter of the Petition
:

o f
:

DAVE REISDORF, INC, DECISION
:

for a llearlng with Regard to a Bond Requlred
Under Section 283 of Artlcle I2-A of the Tax 3
Law.

Petl t ioner,  Dave Relsdorf ,  Inc.,  16 Cl lnton Street,  P.0. Box 288' Batavia'

New York L4020, flled a petitlon for a hearing wlth regard to a bond required

under section 283 of Article 12-A of the Tax Law.

A formal hearing was held before Dennis M. Gal-i-iher, Ileari-ng Officer' at

the offlces of the State Tax Conmrission, Bullding /19, State Offlce Campus,

Albany, New York on July 27, 1984 at 9:30 A.M. Pet i t loner appeared by i ts

president, Thomas Reisdorf. The Audit Divislon appeared by John P. Dugan' Esq.

(Anna D.  Co le l lo ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit Division properly requlred petitioner, as a conditlon of

maintalnlng i ts registrat lon as a motor fuel  distr ibutor,  to f i le a surety bond

in  the  amount  o f  $126,000.00 .

FINDINGS OF FACT

1. Pet i t loner,  Dave Resldorf ,  Inc.,  is a motor fuel  distr lbutor located

in Batavia, New York, and operating prlnarily ln the Western New York counties

of Genesee, Wyonlng and Orleans.

2. By a let ter dated May 14, 1984, the Audit  Divls ion advlsed pet i t ioner

as fol lows:
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"In accordance with Sect ion 414.I(c) of  the Motor Fuel Tax
Regulatlonsr we are conductlng a periodic review of motor
fuel distributors to determlne whether a surety bond should
be requJ-red or a surety bond already on flle is sufflcient
to safeguard the revenue due under the Motor Fuel Tax Law.

To asslst us in naking thls determlnationr please send a
copy of your current unqualifled financlal statement
certified by a certtfled publlc accountant pursuant to an
audit conducted by hln. Thls financial statement wil-l be
anal-yzed together wlth your motor fuel tax account and a
bond determlnatLon made."

3. In response to the Audlt  DivLsionts request,  pet i t ioner submltted i ts

financial statements for the flscal years ended l{ay 31, L982 and May 31, 1983'

conslsting of the followlng ltems:

a) Revlew report of certlfled publlc accountant

b) Flnanclal statements

i)  Balance sheets

11) Statements of lncome and retaLned earninge

ili) Statementa of changes ln financlal posltlon

iv) Notes to financial statements

c) Supplenentary lnfornation

i) Schedules of operating and general expenses

4. Petitionerrs flnanclal statements were not unquallfied statements

cert i f ied by a cert l f led publ lc accountant.  The statements were, however,

prepared by certlfied public accountants (the flrn of Andrews & Tenney)

and lncLuded the following statement:

ttl'le have revlewed the accompanylng balance sheets of
Dave Residorf ,  Inc.,  at  May 31, 1983 and L982' and the
related statements of income and retained earnlngs and
changes ln financial- posltlon together wlth supplementary
infornatlon for the years then ended Ln accordance wlth
standards establlshed by the Amertcan Institute of Certlfled
Public Accountants. A11 information lncluded ln these
financial 

"..a"
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A revlew consists pri-ncipall-y of inqulrles of company
personnel and analytical procedures applied to financial
data. It is substantially less ln scope that an examinatlon
in acco

regarding the flnancial statements taken as a whole.
Accordingly, we do not express such an opi-nion.

Based on our review, we are not altare of any material
nodifications that should be made to the accompanylng
flnancial statements ln order for them to be in conformity
with generally accepted accountlng princlples". (Enphasis
supp l ied) .

5. By a let ter dated June 29, L984, the Audlt  Dlvis ion advised pet l t loner

that since its flnancial statement (for FYE 5l3Ll83) was not an unqualifled

statement certlfied by a certlfied pubJ-lc accountant, petitloner lras required

to post a surety bond ln the amount of $1261000.00 by August 15, 1984' or l ts

reglstrat ion as a motor fuel  distr ibutor would be cancel led.

6. Pet i t ioner lmediately f i led a pet l t lon for a hearlng to conteat this

determlnation.

7. Petiti.oner began doing business Ln or about 1953, was i.ncorporated on

June 6, 1960, and has cont inued to do business slnce that t lme.

8. Petitloner has an unblemished record for tinel-y fil lng of returns and

reports and paynent of taxes due, Petitioner has never failed to take advantage

of a discount on suppl ies offered by l ts suppl iers.

9. Pet i t lonerts f inancial  statements for the f lscal  years ended May 31.,

1982 and 1983 reveal- the following lnformatlon:

FYE 5/3T/82

Cur ren t  ra t io  1 .66 :1
(Current assets/current l iabiHt ies)
Net  wor th  $363,238.00
(assets less l labl l i t les)

FYE 5/31/83

1 .51 :1

$429,890.00
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10. The amount of the bond sought by the Audit Divlsion is based upon

petitionerfs tax llabil-lty for the six-month perlod spanning Novenber 1983

through Apr l l -  f984 ($125,519.76 ;  rounded to  126,000.00) .

11. Computer pr intouts of pet l t lonerrs prel iminary f lnanclal  daca for l ts

flscal year ended May 311 1984 (conplled for nanagement purposes), reveal a

cur ren t  ra t io  o f  1 .95 : l  and a  ne t  wor th  o f  $502,288.75 .

12. There is no lndlcatlon that petitionerrs financlal statement for

f iscal  year 1984 w111 be an unqual- i f ied statement cert i f ied by a cert i f ied

publ ic accountant.  Pet i t ionerrs president and sole shareholder '  Mr.

Thomas Reisdorf ,  test i f ied that he quest ioned pet i t ionerrs independent

accounting firn as to the cost of a certlfied financlal statement. [Ie was

advised that such a statement would cost substant lal ly more ($2'000.00 -

$3,000.00) than the approxlmately $800.00 cost quoted to pet i t ioner for the

pos t ing  o f  a  9126,000.00  sure ty  bond.

13. The sole basis upon which the Audit Division asserts the need for a

bond is that petitlonerfs financlal statements are not unqual-Lfled statementg

certifled by a certified publlc accountant pursuant to an audlt conducted by

such accountant.

14. Petitioner asserts that lts strong financlal condition, lts unbLenished

filing and payment record (over a thlrty year perlod of dolng businees) and its

established position as a successful business militates against the requirement

of a bond. Petltioner admits lts financial statements are not unqual-lfled

statements certified by a certified public accountant, does not clalm financlal

hardship or an inabllity to afford the cost of posting a bond, but malntains

that such requirement is unfair and adds an unnecessary cost to petltionerts

buslness.
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CONCLUSION OF LAW

A. That section 283 of the Tax Law provides, l-n part:

" [ t ]he tax commisslon may requlre any distr ibutor to f l le
with the department of taxation and finance a bond issued
by a surety company...ln such amount as the tax conmission
nay fix, to secure the paynent of any sums due from such
dlstributor pursuant to [Artlcle 12-A]. The tax conrmlsslon
may require that such a bond be filed before a distrlbutor
ls reglstered, or at any ti-me when in Lts judgnent the eame
ls necessary as a protection to the revenues under lArtlc]-e
1.2-Al . I '

B. That 20 NYCRR 4L4.I(c),  ef fect ive January 19, L984, provides as

fol lows:

rr(c) The department,  in order to protect art ic le 12-A
revenues, will periodically review the financial status of
registered distributors and may, at any time subsequent to
registrat lon of any person, as a distr ibutor,  require any
such distrlbutor to submlt to the departnent a completed:

(1) motor fuel distributor infornation report (forn TP
Lg7.L6) ;  and

(2) current unqual i f ied f lnancial  statement cert l f ied by
a certlfied public accountant pursuant to an audit conducted
by hlm. rl

Sald regulatLon, at subdlvis ion (d),  further provldes, in relevant part ,

fol lows:

"[ i ] f  any dl .str ibutor fal ls to meet in ful l  the requlrementa
of subdlvis ion (c) (2) of  this sect ion, a bond equal to six
months tax llability w111 be required of such distrlbutor
regardless of the net worth or financial- status of such
distr lbutor.  In cases where an appl icant or distr ibutor
shows financial hardship by reason solely of the requLremente
of subdivis ions (b) (2) and (c) (2) ot  thls sect ion that the
unqualifled financial statement be certified by a certified
publlc accountant, the State Tax Comrnission, on petitlon,
elther through the hearing process or on the motion of the
State Tax Comnlssion, may permlt a licensed publlc accountant
not a certifl-ed public accountant, to certify such financial
statementrr .  [20 NYCRR 4I4.L(d);  emphasis added.]
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C. That petitioner has not subnitted, as required, an ungual.lfied flnancial

statement certified by a certified publ-ic accountant pursuant to an audlt

conducted by such certified publlc accountant. The purpose of thls requlrement

is to provide lndependent ver i f icat lon of the rel labl l l ty of  a distr ibutorrs

financLal statements and, ln turn, its flnancial condltlon. Accordingly' ln

the absence of such a statement, a bond equal to six monthrs tax llablllty ls

required, notlrlthstanding petitionerfs past perfect fil lng and paynent record

and the indlcation on its financial statements that it cl-earl-y meets the tests

of f inancial  condit lon speclf ied in 20 NYCRR 414.2 ( i .e.  rrcurrent rat lo[  and

rrnet-worthtt  tests).

Finallyr ln establlshlng the January 19, 1984 effective date of the

instant regulatlons, this Coumission provlded that a currently registered

distributor who fall-s to file the requLslte unqualifled certlfied fl-nanclal

statement may nonetheless maintain his registration without need to Post a

bond, l f  such dlstr ibutor meets al l  of  the other requirements of 20 NYCRR 414

and "wj-thin the succeeding twelve months such distrlbutor files an unqualtfted

f inancial  statement cert i f ied by a cert i f ied publ lc accountant. . . rr  (g New

York State Register,  Agency Act lon I .D. No. TAF-32-83-00009-A, Sect ion 4'

February 8, 1984, p.23).  The f inanclal  statements for pet i t ionerrs f iscal

years ended May 31, 1982 and May 31, 1983, subnltted in response to the AudLt

DLvisionts request t a,t€ not. unquallfied certified statements. Furthermore,

there nas no assertion made or other indicatlon given that petitlonerts flnanclal-

statement for l ts f iscal  year ended May 31, 1984 (the prel ininary data for

which was submitted at the hearing) or for any other future years would be

unqualified certified statements (see Flndlng of Fact ttl2t'). Accordingly' the

foregoing provlsion is inappllcable and the bond requlrement ls sustained.
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D. That the petltion of Dave Residorf, Inc. is hereby denied and the

requirement of a surety bond in the anount of $1261000.00 as a condit lon of

contlnued registration as a motor fuel distributor is sustained.

Dated: Albany, New York STATE TAX COMMISSION

sEP 10 1984


